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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  66  and  67 

Assessment  and  Collection  of 
Noncompliance  Penalties  by  EPA  and 
Approval  of  State  Noncompliance 
Penalty  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  regulations  below 
establish  the  procedures  by  which  EPA 
and  participating  States  will  assess  and 
collect  noncompliance  penalties  under 
Section  120  (42  U.S.C.  7420)  of  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.)  (“the 
Act”).  The  purpose  of  these  mandatory 
penalties  Is  to  recover  the  costs  a  source 
avoids  by  not  complying  with  Clean  Air 
Act  requirements.  These  regulations 
define  which  sources  are  subject  to  the 
noncompliance  penalty,  how  the  penalty 
is  calculated,  and  the  criteria  for 
obtaining  an  exemption.  The  regulations 
also  set  forth  the  means  by  which  the 
States  may  be  delegated  the  authority  to 
administer  the  noncompliance  penalty 
program. 

DATES:  Effective  date  October  27, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Homiak,  Attorney,  Division  of 
Stationary  Source  Enforcement  (EN- 
341),  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460  (202) 755-2580. 

SUPPLEMENTARY  INFORMATION:  The  ' 
Clean  Air  Act  Amendments  of  1977 
(Pub.  L.  95-95)  added  Section  120  to  the 
Clean  Air  Act  (42  U.S.C.  7420).  This 
section  requires  promulgation  of 
regulations  for  the  assessment  and 
collection  of  noncompliance  penalties 
against  stationary  source  violators  of 
certain  requirements  of  the  Clean  Air 
Act.  To  calculate  the  economic  benefits 
of  noncompliance,  EPA  has  developed  a 
mathematical  model  and  computer 
program  that  is  set  forth  in  Appendices 
A-C,  below.  EPA  will  supply,  at  nominal 
cost,  a  listing  of  this  computer  program 
for  time  sharing  computers  that 
calculate  the  penalty.  This  program 
listing  may  be  obtained  by  writing  to 
Director,  Division  of  Stationary  Source 
Enforcement  at  the  address  listed  above. 

Summary  of  Final  Regulations 

I.  Background 

The  majority  of  the  Nation’s  23,000 
major  sources.of  air  pollution  are  in 
compliance  with  State  and  Federal 
Clean  Air  Act  requirements,  but  a 
substantial  number  are  not.  Many  of 


these  noncomplying  sources  emit 
particularly  high  levels  of  pollutants.  For 
example,  many  noncomplying 
steelmaking  facilities  emit  great 
quantities  of  particulate  matter,  while 
noncomplying  electric  power  plants  are 
significant  sources  of  sulfur  dioxide 
emissions.  In  many  cases,  these 
violators  have  not  yet  complied  with 
applicable  deadlines  (usually  mid-1975) 
related  to  attainment  of  National 
Ambient  Air  Quality  Standards  for  the 
protection  of  public  health. 

Sources  that  have  violated  the  law  by 
failing  to  install  and  operate  pollution 
control  devices  or  to  take  other  steps 
necessary  to  achieve  compliance  have 
enjoyed,  either  directly  or  indirectly,  an 
economic  advantage.  The  possibility  of 
economic  savings  constitutes  an 
incentive  to  delay  or  avoid  compliance. 
Before  the  1977  Amendments  to  the 
Clean  Air  Act,  the  regulatory  and 
enforcement  measures  authorized  by  the 
Act  did  not  include  direct  economic 
incentives  to  comply  promptly.  Section 
120,  added  by  the  1977  Amendments, 
required  EPA  to  assess  and  collect  an 
administrative  penalty  designed  to 
capture  the  economic  savings  resulting 
from  certain  periods  of  noncompliance. 
Beginning  from  the  date  the  source 
receives  a  notice  of  noncompliance,  a 
penalty  will  be  assessed  to  recover  the 
costs  avoided  thereafter  by  a  source  as 
a  result  of  its  failure  to  comply.1 

On  March  21, 1979,  EPA  published  its 
proposed  noncompliance  penalty 
regulations  and  economic  model  (44  FR 
17309).  On  June  15, 1979,  EPA  published 
a  supplementary  Notice  (44  FR  34524). 
The  supplementary  Notice  listed  some 
minor  errors  in  the  computer  program, 
and  reprinted  EPA’s  proposed 
Instruction  Manual  (Appendix  B), 
portions  of  which  were  not  reproduced 
clearly  in  the  original  proposal.  The 
supplementary  Notice  also  proposed  for 
public  comment  an  alternate  data  source 
for  determining  the  discount  rate  (one  of 
the  model  parameters)  and  the 
appropriate  amount  of  the  initial  penalty 
payment. 

EPA  received  numerous  comments  on 
these  proposals.  These  comments  are 
summarized  and  discussed  below,  and 
in  a  Responses  to  Comments  document 
that  precedes  Appendix  A,  and  a 
Responses  to  Comments  document  that 
has  been  placed  in  the  public  docket. 


1  The  noncompliance  penalty  is  designed  to 
recover  the  economic  benefit  gained  by  a 
noncomplying  source  from  the  date  on  which  it 
receives  a  notice  of  noncompliance  until  Final 
compliance  is  achieved.  In  order  to  capture  savings 
realized  from  earlier  noncompliance,  EPA  may  seek 
penalties  in  a  civil  judicial  action  pursuant  to 
Section  113(b).  The  relationship  between  $  113  and 
8  120  penalties  is  discussed  below. 


Where  appropriate,  changes  have  been 
made  to  the  regulations  and  economic 
model. 

II.  Applicability  of  Regulations 

A.  Applicability  to  Sources.  Section 
120  requires  that  noncompliance 
penalties  be  assessed  against  three 
classes  of  sources.  First,  penalties  must 
be  assessed  against  any  major 
stationary  source  that  is  violating  any 
emission  limitation,  emission  standard 
or  compliance  schedule  under  an 
applicable  State  implementation  plan 
(SIP).  The  only  exception  to  this  rule  is 
for  violations  of  sulfur  oxides  emission 
limitations  by  primary  nonferrous 
smelters  that  have  received  primary 
nonferrous  smelter  orders  under  Section 
119  of  the  Act. 

The  second  class  of  sources  subject  to 
the  penalty  is  stationary  sources 
(regardless  of  size)  that  are  violating 
any  emission  limitation,  emission 
standard,  standard  of  performance  or 
other  requirement  established  under 
Section  111  (New  Source  Performance 
Standards)  or  Section  112  (National 
Emission  Standards  for  Hazardous  Air 
Pollutants)  of  the  Act. 

Finally,  a  source  may  be  required  to 
meet  interim  requirements  or 
compliance  schedules  contained  in  an 
extension,  administrative  order,  consent 
decree,  court  order,  or  suspension. 
Failure  to  comply  with  any  of  these 
interim  requirements  or  compliance 
schedules  will  subject  the  source  to 
penalties  for  such  failure.  This  includes 
a  primary  nonferrous  smelter  that  is 
violating  any  interim  requirement  of  a 
primary  nonferrous  smelter  order. 

Sources  on  Consent  Decrees 

The  final  regulations  are  applicable  to 
sources  on  consent  decrees.  Comments 
argued  that  sources  that  have  agreed  to 
Federal  or  State  consent  decrees  should 
be  automatically  exempted  from  the 
penalties,  either  because  to  do 
otherwise  constituted  impermissible 
EPA  review  of  court  action  or  because 
an  exemption  is  implied  by  the 
provisions  of  Section  120(a)(2)(A)(iii).2 

EPA  disagrees  with  both  arguments. 
Section  120(a)(2)(A)(i)  provides  that  a 
major  stationary  source  in  violation  of  a 
SIP  requirement  is  subject  to  the  penalty 


2  Section  120(a)(2)(A)(iii)  provides  that  a  source 
that  violates  “any  interim  emission  control 
requirement  or  schedule  of  compliance  under  such 
.  .  .  consent  decree”  shall  pay  a  noncompliance 
penalty  equal  to  the  economic  value  of 
noncompliance  with  the  interim  requirement  or 
schedule  contained  in  the  consent  decree. 
Commenters  argued  that  since  Congress  provided 
that  sources  violating  consent  decrees  will  be 
assessed  penalties.  Congress  must  have  intended 
that  sources  in  compliance  with  decrees  be 
automatically  exempted. 
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whether  or  not  it  is  subject  to  a  consent 
decree.  This  is  logical  since  a  source 
enjoys  an  economic  benefit  from  delay 
even  if  the  delay  is  court  sanctioned  and 
because  separate  provision  is  made  to 
exempt  those  delays  for  which 
assessment  of  a  penalty  would  be 
inequitable. 

Section  120(a)(2)(A)(iii)  does  not  by 
implication  repeal  what  Congress 
provided  in  Section  120(a)(2)(A)(i),  but 
imposes  an  additional  requirement.  It 
requires  the  recovery  of  savings 
resulting  from  failure  to  comply  with 
any  interim  requirements  contained  in 
the  decree,  even  if  these  requirements 
are  not  part  of  the  final  compliance 
strategy.  For  example,  a  noncomplying 
source  that  will  meet  SIP  SO* 
requirements  by  installing  a  scrubber 
will  be  assessed  a  penalty  based  upon 
the  savings  realized  by  not  having 
installed  this  scrubber  after  the  date  of 
notice  of  noncompliance.  (Section 
120(a](2)(A](i)).  Installation  of  the 
scrubber  and  final  compliance,  however, 
may  take  several  years.  If  the  same 
source  is  required  by  the  consent  decree 
to  reduce  emissions  in  the  interim  (e.g., 
by  burning  lower  sulfur  fuel),  the  costs 
associated  with  meeting  the  interim 
requirement,  assuming  it  is  not  part  of 
the  final  compliance  strategy,  will  not  be 
considered  in  calculating  the  initial 
penalty.  Failure  to  purchase  and  bum 
such  fuel,  however,  results  in  an 
economic  benefit  independent  of  that 
gained  by  not  having  installed  the 
necessary  scrubber.  Subsection 
120(a)(2)(A)(iii)  requires  EPA  to  recover 
this  economic  benefit. 

As  noted  below,  however,  sources 
that  have  agreed  to,  and  are  meeting  a 
compliance  schedule  contained  in  a 
consent  decree  will  generally  be 
assigned  a  lower  priority  for  Section  120 
actions.  In  addition,  a  source  that  has 
agreed  to  a  Federal  or  State  consent 
decree  may  be  eligible  to  petition  for  an 
exemption  based  upon  an  inability  to 
comply  for  reasons  entirely  beyond  its 
control.  Eligibility  for  such  exemptions 
is  discussed  below. 

“Major  Stationary  Source” 

EPA’s  proposed  noncompliance 
penalty  regulations  defined  “major 
stationary  source”  as  one  that  at  full 
capacity,  and  in  the  absence  of  pollution 
control  equipment,  emits  or  has  the 
potential  to  emit  one  hundred  tons  per 
year  or  more  of  any  air  pollutant 
regulated  under  the  Act.  Potential 
emissions  were  to  be  calculated 
assuming  operation  at  maximum 
capacity  in  the  absence  of  control 
equipment.  This  definition  was 
consistent  with  EPA’s  Prevention  of 
Significant  Deterioration  (PSD) 


regulations  promulgated  on  June  19, 1978 
(40  CFR  52.21(b)(3)). 

On  December  14, 1979,  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
rejected  EPA’s  definition  of  "major 
stationary  source”  in  the  PSD 
regulations.  In  Alabama  Power  Co.  v. 
Costle,  (No.  78-1006  (D.C.  Cir.)),  the 
Court  held  that,  for  purposes  of  PSD  pre¬ 
construction  review,  a  source  is  “major” 
only  if  it  actually  emits  100  tons  per  year 
or  more,  or  has  the  potential,  when 
operating  at  full  design  capacity,  to  emit 
that  amount.  Design  capacity  should 
take  into  account  both  the  maximum 
productive  capacity  of  the  source  and 
the  design  of  air  pollution  controls. 

The  Alabama  Power  court  also 
addressed  the  issue  whether  fugitive 
emissions  could  be  counted  in 
determining  whether  a  particular  facility 
is  a  "major  stationary  source.”  The  court 
held  that  EPA  must  undertake 
rulemaking  in  order  to  include  fugitive 
emissions. 

On  September  5, 1979  the  Agency 
proposed  revisions  to  its  PSD 
regulations  (44  FR  51924).  New 
definitions  of  “major  stationary  source” 
and  “potential  to  emit”  were  proposed 
in  accordance  with  the  Alabama  Power 
requirement.  Included  in  that  proposal  is 
a  new  fugitive  emission  regulation 
which  would  provide  for  inclusion  of 
fugitive  emissions  from  26  categories  of 
industrial  sources  in  determining  their 
status  as  major  sources. 

The  noncompliance  penalty 
regulations  promulgated  today  include 
definitions  of  "major  stationary  source” 
and  “potential  to  emit”  consistent  with 
those  contained  in  EPA’s  proposed  PSD 
rulemaking.  (Should  those  definitions 
change  as  a  result  of  comment, 
corresponding  amendments  will  be 
proposed  to  these  regulations).  Thus,  for 
purposes  of  Section  120,  a  facility  is  a 
major  stationary  source  if,  at  the  time  it 
receives  a  notice,  it  has  actual  emissions 
of  100  tons  per  year  or  more  of  any  air 
pollutant  regulated  under  the  Act  or  has 
the  capability,  a  maximum  design 
capacity,  to  do  so  considering  any  air 
pollution  control  equipment  which  is  in 
place.  Fugitive  emissions  will  be 
considered  in  determining  annual 
emissions  for  those  stationary  sources 
whose  fugitive  emissions  are  regulated 
by  the  applicable  State  implementation 
plan,  to  the  extent  that  such  emissions 
are  quantifiable. 

EPA  may  determine  a  source’s  annual 
emissions  from  emissions  data  collected 
over  a  period  of  time  shorter  than  one 
year.  If  this  data,  when  projected  over 
one  year,  would  exceed  100  tons,  EPA 
will  consider  the  source  to  be  “major” 
for  purposes  of  Section  120. 
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B.  Applicability  to  Acts  and  Failures 
to  Act.  In  most  instances, 
noncompliance  results  from  a  failure  to 
install  control  equipment  or  to  use 
appropriate  fuels,  hi  some  cases, 
however,  noncompliance  results  from 
failure  to  operate  and  maintain  pollution 
control  equipment  or  other  process 
equipment  or  from  failure  to  follow 
other  necessary  work  practices  so  as  to 
ensure  continuous  compliance.  Both 
types  of  violation  can  lead  to 
assessment  and  collection  of  a 
noncompliance  penalty. 

C.  Setting  Priorities.  EPA  must 
establish  priorities  for  conducting 
noncompliance  penalty  actions  if  it  is  to 
implement  the  program  in  a  rational  and 
consistent  manner.  EPA's  limited 
resources  are  insufficient  to  implement 
the  stringent  procedural  requirements  of 
the  statute  simultaneously  for  the  large 
number  of  sources  that  are  potentially 
subject  to  penalties. 

Section  120  requires  the  Administrator 
to  issue  a  notice  of  noncompliance 
within  30  days  after  discovering  a 
violation.  Receipt  by  the  source  of  the 
notice  triggers  certain  procedural 
deadlines  and  begins  the  accrual  of 
penalties  under  these  regulations.  The 
source  has  45  days  to  calculate  its 
penalty  or  to  petition  for  an 
adjudicatory  hearing.  EPA  then  has  30 
days  to  review  the  source’s  submittal 
and,  if  necessary,  grant  a  hearing.  Final 
decisions  on  petitions  must  be  rendered 
within  90  days  of  the  hearing  request. 

EPA  estimates  that  approximately 
2,000  major  stationary  sources  may  be  in 
violation  of  applicable  Clean  Air  Act 
requirements  and  thus  potentially 
subject  to  noncompliance  penalty 
actions.  This  number  includes  a  large 
number  of  sources  that  have  never 
achieved  initial  compliance.  Were  all 
sources  believed  to  be  liable  for 
noncompliance  penalties  to  receive 
notices  of  noncompliance  upon  the 
effective  date  of  these  regulations,  the 
resulting  volume  of  calculations  and 
petitions  would  far  exceed  the  resources 
available  to  process  them  within  a 
reasonable  time.  EPA  believes  that 
Congress  did  not  intend  to  disrupt, 
reduce,  or  suspend  implementation  of 
other  provisions  of  the  law  related  to 
environmental  protection  when  it 
enacted  Section  120.  A  severe 
curtailment  of  other  programs  would 
result,  however,  if  EPA  attempted  to 
proceed  simultaneously  against  all 
violating  sources  within  the  statutory 
time  frames.  One  important  example  of 
this  potential  disruption  is  the  stationary 
source  enforcement  program  itself, 
where  many  judicial  actions  are  now 
underway  to  obtain  injunctive  relief 
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against  violators  pursuant  to  Section 
113.  Reassigning  resources  now  devoted 
to  that  effort  would  adversely  affect 
EPA’s  ability  to  assure  that  violators  are 
placed  on,  and  complying  with, 
enforceable  compliance  schedules. 

EPA  will,  therefore,  implement  the 
noncompliance  penalty  program  in  a 
manner  which  will  maximize  the  use  of 
limited  resources.  EPA  will  proceed 
initially  against  sources  that  have  never 
achieved  compliance  with  Clean  Air  Act 
requirements  and  are  not  complying 
with  enforceable  compliance  schedules 
contained  in  federal  or  EPA-approved 
State  consent  decrees  and 
administrative  orders.  Other  factors 
EPA  will  consider  in  setting  priorities 
include  the  size  of  the  economic  benefit 
enjoyed,  the  nature  and  amount  of  the 
source's  emissions,  and  whether  the 
emissions  are  causing  or  contributing  to 
a  nonattainment  situation.  EPA  will  not 
issue  notices  of  noncompliance  to 
sources  which  it  considers  to  be 
economically  unable  to  both  pay  the 
penalty  and  meet  pollution  control 
requirements  without  shutting  down, 
and  to  sources  it  considers  probably 
entitled  to  an  exemption. 

Proceeding  initially  against  sources 
that  have  not  agreed  to  enforceable 
compliance  schedules  is  consistent  with 
one  of  the  principal  purposes  of  Section 
120,  that  of  achieving  compliance. 

Source  owners  that  are  complying  with 
enforceable  compliance  schedules  have 
begun  to  reduce  the  level  of  economic 
benefits  attributable  to  noncompliance, 
whereas  the  source  owner  that  has  not 
agreed  to  a  schedule  continues  to 
maximize  these  economic  benefits  of 
delay.  This  priority  scheme  also  is 
consistent  with  the  philosophy  of  the 
Act’s  enforcement  mechanisms,  which  is 
to  achieve  early  compliance  with  air 
pollution  control  requirements.  Taking 
account  of  the  nature  and  impact  on 
ambient  air  quality  of  the  source’s 
emissions  is  consistent  with  EPA’s 
mandate  to  protect  the  public  health. 
Therefore,  violating  sources  that  are 
most  severely  impacting  the  public 
health  could  generally  expect  to  receive 
higher  enforcement  priority  than  those 
with  minor  or  insignificant  impacts. 
Similarly,  EPA  believes  it  is  appropriate 
to  recognize  that  the  imposition  of 
penalties  against  sources  in  financial 
difficulty,  but  which  are  moving  towards 
compliance,  could  slow  down  the 
source’s  compliance  efforts  by  tying  up 
funds  that  otherwise  would  have  been 
used  for  pollution  control  equipment. 
EPA  does  not  intend  to  implement  the 
noncompliance  penalty  program  in  a 
way  that  will  force  the  closure  of  such 
sources. 


Finally,  EPA  generally  will  refrain 
from  issuing  notices  of  noncompliance 
where  it  appears  certain  that  a  source  is 
entitled  to  an  exemption  from  the 
penalty.  It  will  also  allow  the  source  to 
avoid  the  inconvenience  and  possible 
adverse  publicity  or  impact  on  its  ability 
to  secure  capital  that  might  arise  from 
having  to  respond  to  a  notice  of 
noncompliance.  If  probable  entitlement 
to  an  exemption  is  not  clear,  a  notice  of 
noncompliance  ordinarily  will  issue. 

D.  Applicable  Dates.  1. 

Implementation  of  the  Regulations. — 
The  noncompliance  penalty  regulations 
promulgated  today  will  become  effective 
October  27, 1980.  EPA  believes  it  would 
be  desirable  to  delay  actual 
implementation  for  a  reasonable  period 
of  time,  and  has  therefore  decided  to 
delay  general  implementation  of  the 
program  until  January  1, 1981.  This 
action  has  been  taken  for  two  reasons. 
First,  it  will  take  several  months  for  the 
Agency  to  make  available  and  train  the 
personnel  to  run  such  a  far-reaching, 
procedurally  complex  program. 

Additionally,  implementation  of  this 
program  must  be  coordinated  with 
EPA's  administration  of  its  judicial 
enforcement  program  under  Section  113 
of  the  Act.  EPA’s  decision  to  set 
priorities  for  notice  issuance  based  upon 
the  source’s  commitment  to  an 
enforceable  compliance  schedule  under 
Section  113  should  encourage  many 
sources  to  request  schedule 
negotiations.  Delaying  the 
implementation  of  the  noncompliance 
penalty  program  until  January  1, 1981, 
should  enable  EPA  to  complete  many  of 
these  negotiations.  For  sources  that  are 
unwilling  to  negotiate,  EPA  will  use  this 
period  to  obtain  additional  evidence  of 
violation.  Finally,  EPA  will  use  this  time 
to  work  closely  with  those  States  that 
are  interested  in  accepting  a  delegation 
of  authority  to  administer  the 
noncompliance  penalty  program. 

The  result  of  all  of  these  activities  will 
be  that  on  January  1, 1981,  EPA  and  the 
States  will  be  in  an  improved  position  to 
proceed  expeditiously  against  the 
maximum  number  of  violating  sources. 
This  is  consistent  with  the  legislative 
intent  of  Section  120. 

Comments  argued  that  Section  120,  as 
a  matter  of  law,  prohibits  EPA  from 
assessing  noncompliance  penalties  prior 
to  18  months  after  promulgation  of  the 
final  regulations.  Tliese  comments 
argued  that  the  Act  required  EPA  to 
promulgate  final  regulations  no  later 
than  February  7, 1978.  Since  the  earliest 
date  for  imposition  of  the  penalties  was 
to  have  been  August  7, 1979,  it  was 
asserted  that  Congress  must  have 
intended  that  sources  be  given  18 


months  to  study  the  final  regulations 
prior  to  assessment  of  the  penalty. 

EPA  disagrees.  There  is  nothing  in  the 
Act  or  legislative  history  which 
indicates  that  EPA’s  authority  to  assess 
penalties  as  of  August  7, 1979,  is 
dependent  upon  having  promulgated 
final  regulations  18  months  earlier. 
Rather,  the  August  7, 1979,  date  has 
independent  significance  as  the  date  on 
which  the  two  year  grace  period 
permitted  by  Congress  in  the  1977 
amendments  came  to  an  end. 

2.  Relationship  Between  Civil  and 
Noncompliance  Penalties. — Delaying 
the  implementation  of  this  rulemaking 
could  have  the  effect  of  allowing  some 
sources  to  continue  to  benefit  from  their 
noncompliance  during  the  period  prior 
to  January  1, 1981.  To  minimize  this 
possibility,  EPA  has  amended  its  Civil 
Penalty  Policy  applicable  to  civil  judicial 
actions  pursuant  to  Section  113  of  the 
Clean  Air  Act.  As  originally 
promulgated,  that  policy  provided  that 
EPA  would  seek  to  recapture  the 
economic  value  of  noncompliance  from 
August  7, 1977,  to  August  7, 1979. 

Certain  factors  besides  economic  benefit 
could  be  considered  to  mitigate  or 
increase  the  penalty  as  appropriate.  The 
economic  benefit  attributable  to  delayed 
compliance  after  August  7, 1979,  was  to 
be  recaptured  in  a  noncompliance 
penalty  assessment  pursuant  to  Section 
120.  The  amendment  to  the  Civil  Penalty 
Policy  provides  that,  for  purposes  of 
determining  Section  113  civil  penalties, 
EPA  will  calculate  the  economic  benefit 
of  noncompliance  to  a  source  owner 
until  January  1, 1981,  instead  of  the 
original  August  7, 1979  date.  Thus,  there 
will  still  be  a  strong  incentive  for  a 
source  to  come  into  compliance 
expeditiously  in  order  to  minimize  civil 
penalties  pursuant  to  Section  113(b). 

E.  Issuance  of  Notices  and 
Commencement  of  Penalty  Period.  EPA 
has  not  issued  any  notices  of 
noncompliance  to  date  and  will  not 
issue  any  such  notices  until  after 
January  1, 1981.  The  penalty  will  be 
calculated  from  the  date  a  source 
receives  its  notice  of  noncompliance. 
This  represents  a  change  from  EPA's 
March  21  proposal.  The  proposal  was 
based  upon  the  language  of  Section 
120(d)(3)(C)(ii),  which  provides  that  the 
penalty  is  calculated  from  the  date  of 
issuance  of  a  notice  of  noncompliance. 
Comments  received  pointed  out  that, 
because  of  possible  delays  in  mail 
delivery,  a  source  could  have  fewer  than 
45  days  in  which  to  calculate  a  penalty, 
challenge  the  notice  of  noncompliance, 
or  petition  for  an  exemption.  The  change 
made  today  will  allow  all  sources  the  45 
days  provided  by  the  Act  to  submit  a 
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response  to  the  notice.  Calculating 
penalties  from  receipt  of  the  notice 
should  have  only  an  insignificant  effect, 
if  any,  on  the  amount  of  the  penalty 
actually  paid.  The  penalty  is  calculated 
on  a  monthly  basis,  with  the  amount  of 
the  penalty  dependent  upon  the  number 
of  months  the  source  is  out  of 
compliance.  Since  only  a  small  time 
difference  should  ever  exist  between 
issuance  and  receipt  of  the  notice,  the 
number  of  months  of  noncompliance 
will  be  unaffected. 

As  provided  in  Section  66.12(b),  all 
notices  will  be  transmitted  either  by 
personal  service,  or  by  registered  or 
certified  mail,  return  receipt  requested. 
Thus,  there  should  be  no  uncertainty 
about  the  date  on  which  the  penalty 
begins  to  accrue  and  from  which  the  45 
day  period  for  response  begins  to  run. 

F.  The  Effect  of  SIP  Revisions.  1. 

Effect  of  Section  120(g). — As  noted  in 
the  March  21  proposal,  Section  120(g) 
provides,  in  effect,  that  the  earliest  date 
for  imposition  of  penalties  based  on 
violations  of  SIP  requirements  approved 
or  promulgated  by  EPA  after  August  7, 
1977,  is  the  date  of  promulgation,  or  the 
date  on  which  the  source  must 
demonstrate  compliance  with  the  new 
requirement,  whichever  is  later,  but  in 
no  event  later  than  three  years  after  the 
approval  or  promulgation  of  the  new 
requirement.  The  time  for  final 
compliance  will  be  specified  in  the  SIP 
itself.  If  the  SIP  requires  final 
compliance  at  a  future  date,  the  source 
will  not  be  subject  to  noncompliance 
penalties  until  that  future  date,  provided 
it  satisfies  any  interim  or  incremental 
requirements  specified  in  the  SIP.  If  the 
SIP  revision  requires  that  the  source 
achieve  final  compliance  immediately, 
the  source  will  be  potentially  liable  for 
violations  of  these  requirements  as  of 
the  date  of  receipt  of  a  notice  of 
noncompliance  or  the  effective  date  of 
the  SIP  regulation,  whichever  is  later.  ' 

Comments  received  by  EPA  argued 
that  assessing  penalties  against  sources 
subject  to  immediately  effective 
regulations  would  be  unfair  since 
immediate  compliance  might  not  be 
possible. 

EPA  has  encouraged  States  submitting 
SIP  revisions  that  impose  new  or  more 
stringent  emission  limits  to  include 
compliance  schedules  in  the  compliance 
regulations  and  to  provide  for  a  future 
date  for  final  compliance  which  is  as 
expeditious  as  practicable.  Nothing  in 
the  Act,  however,  prohibits  a  State  from 
requiring  that  a  source  comply 
immediately  and  Section  116  reserves 
this  determination  to  the  States.  If  a 
State  chooses  to  submit  an  immediately 
effective  regulation  that  is  approved  by 
EPA  as  part  of  the  SIP,  Section  120(g) 


clearly  provides  that  a  source  violating 
that  regulation  is  subject  to  the 
noncompliance  penalties. 

A  source  faced  with  an  immediately 
effective  SIP  may,  in  some 
circumstances,  qualify  for  an  exemption 
for  inability  to  comply  for  reasons 
entirely  beyond  the  source’s  control.  In 
order  to  petition  for  this  exemption,  the 
source  must  have  received  an 
administrative  order  issued  or  approved 
by  EPA,  or  an  EPA-approved  State  or 
Federal  consent  decree.  All  exemption 
requests  will  be  evaluated  on  a  case-by- 
case  basis  in  accordance  with  Subpart  D 
of  these  regulations. 

Alternatively,  a  source  unable  to 
comply  with  an  immediately  effective 
SIP  requirement  might  seek  a  variance 
from  the  State  which  imposes  an 
expeditious  compliance  schedule.  If  this^ 
variance  were  approved  by  EPA  as  a 
formal  SIP  revision  under  Section  110  of 
the  Act,  it  would  amend  the  SIP  and 
change  the  date  for  compliance  with  the 
immediately  effective  requirement.  To 
obtain  EPA  approval,  the  State  would 
have  to  demonstrate  that  granting  the 
variance  would  not  prevent  the 
attainment  and  maintenance  of  the 
national  ambient  air  qualify  standards 
as  required  by  Section  110  of  the  Act 
and  thaUhe  new  compliance  date  was 
as  expeditious  as  practicable.  Upon 
approval  by  EPA,  the  source,  if  in 
compliance  with  the  provisions  of  the 
variance,  would  not  be  subject  to  any 
additional  noncompliance  penalties. 

2.  Applicable  Dates  for  Carbon 
Monoxide  And  Ozone  Requirements. — 
As  noted  in  the  March  21  proposal, 
Section  120(g)  of  the  Act  provides  that, 
in  the  case  of  new,  more  stringent 
requirements  approved  or  promulgated 
by  EPA  after  August  7, 1977,  the  date  for 
imposition  of  a  noncompliance  penalty 
could  not  be  later  than  three  years  after 
approval  or  promulgation  by  EPA  of  the 
new  requirement.  EPA  also  pointed  out 
in  the  proposal  that  Section  120(g) 
appears  to  conflict  with  Section 
172(a)(2)  of  the  Act,  which  provides  that 
States  with  areas  which  will  not  attain 
the  national  ambient  standards  for 
carbon  monoxide  or  ozone  by  1982  must 
revise  their  SIPs  by  the  beginning  of 
1982  to  show  attainment  by  the  end  of 
1987.  EPA  reasoned  that  major 
stationary  sources  subject  to 
requirements  under  the  1982  SIP 
revisions  could  be  allowed  until  as  late 
as  the  end  of  1987  to  comply  with  those 
requirements,  and  that  it  would  be 
inconsistent  with  that  to  interpret 
Section  120(g)  to  apply  noncompliance 
penalties  to  them  three  years  after 
approval  of  the  1982  SIP,  i.e., 
approximately  mid-1985.  The  resolution 


of  this  apparent  conflict  proposed  by 
EPA  was  that  Section  172(a)(2)  was  the 
more  specific  provision  and  should 
govern.  EPA  therefore  proposed  not  to 
impose  penalities  after  mid-1985  on 
sources  that  have  a  later  compliance 
date  approved  under  the  1982  SIP. 

After  considering  tlje  issue  further  and 
evaluating  the  comments  received,  EPA 
has  decided  that  Section  120(g)  is  the 
more  specific  provision,  not  Section 
172(b)(2).  The  latter  section  addresses 
attainment  of  national  ambient  air 
quality  standards;  it  does  not  mention 
sources’  compliance  with  SIP 
requirements.  Section  120(g)  directly 
addresses  compliance  requirements  for 
sources  covered  by  the  1982  SIP  in 
providing  that  noncompliance  penalities 
are  applicable  beginning  three  years 
after  SIP  approval  or  promulgation. 

The  1987  attainment  deadline  in 
Section  172  does  not  necessarily  mean 
that  Congress  intended  for  major 
stationary  sources  to  have  until  as  late 
as  1987  to  comply  with  requirements 
imposed  in  1982.  Though  it  is  true  that 
attainment  by  the  end  of  1987  will  be 
accomplished,  in  part,  by  major 
stationary  sources  complying  with 
necessary  emission  requirements,  it  is 
apparent  from  Section  172  and  related 
sections  in  Part  D  that  many  sources 
would  be  necessary  to  show  attainment. 
It  is  also  apparent  from  Part  D  and  its 
legislative  history  that  Congress 
adopted  the  1987  deadline  principally  to 
give  States  and  localities  considerable 
time  to  solve  difficult  and  novel 
problems  involving  major  shifts  in  urban 
transportation  uses. 

EPA  must  harmonize  statutory 
provisions  as  much  as  possible, 
however,  and  considers  that  the 
relationship  of  Section  120(g)  and 
Section  172(b)(2)  requires  further  study. 
Section  120(g)  may  mean  that  no  major 
stationary  source  regulated  under  a  1982 
SIP  may  legally  have  a  compliance  date 
later  than  three  years  from  approval  or 
promulgation  of  the  SIP,  that  a  source 
may  have  a  lengthier  compliance 
schedule  in  the  SIP  but  must  be  assessed 
the  value  of  economic  savings  after 
three  years  even  if  in  compliance  with 
its  schedule,  or  that  (as  in  the  proposal) 
the  penalties  may  not  be  imposed  three 
years  after  approval  or  promulgation  of 
the  SIP  if  a  source  has  a  lengthier 
compliance  schedule  under  the  SIP. 

The  Agency  will  announce  a  final 
interpretation  and  policy  on  applying 
noncompliance  penalities  to  1982  SIP 
sources  in  time  to  provide  the  States  and 
other  interested  persons  with  guidance 
necessary  for  preparing  those  SIPs.  At 
this  time,  EPA  believes  that  the  only 
essential  action  on  this  issue  is  the 
withdrawal  of  its  proposed 
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interpretation  that  would  have  barred 
applying  noncompliance  penalties  to 
1982  SIP  sources  with  compliance 
schedules  longer  than  three  years  from 
approval  or  promulgation. 

3.  Continuity  of  Existing  SIP 
Requirements. — SIP  revisions  submitted 
pursuant  to  the  requirements  of  Part  D 
of  the  Act  (Nonattainment  Areas)  are 
expected  to  establish  requirements  for 
some  sources  that  are  more  stringent 
than  existing  requirements.  As  EPA 
stated  on  April  4, 1979,  any  source 
subject  to  new,  more  stringent,  SIP 
requirements  must  at  least  meet  the 
requirements  of  the  predecessor  SIP 
until  such  time  as  it  has  demonstrated 
compliance  with  the  new,  more 
stringent,  requirements.  (See,  44  FR 
20374).  Keeping  the  predecessor  SIP 
requirements  in  effect  is  necessary  to 
prevent  sources  from  operating 
uncontrolled  or  with  less  effective 
controls  than  now  required  while 
moving  towards  compliance  with  the 
new  regulations.  Violations  of  these  pre¬ 
existing  requirements  will  make  the 
source  subject  to  noncompliance 
penalties. 

As  was  also  noted,  a  narrow 
exception  to  this  rule  would  occur  when 
the  new  SIP  regulations  require  control 
equipment  that  is  incompatible  with  the 
continued  operation  of  control 
equipment  already  installed.  In  such  a 
case,  the  source  may  be  excused  from 
meeting  the  earlier  SIP  if,  and  only  so 
long  as,  it  is  physically  impossible  to 
keep  the  existing  equipment  in  operation 
while  simultaneously  installing  the  new 
device.  This  exception  will  be  narrowly 
construed  to  apply  only  to  the  period 
during  which  an  actual  physical 
impossibility  exists,  (e.g.,  not  during  the 
design  and  contract  phases  of  a  new 
compliance  schedule).  Similarly,  a 
source  that  was  operating  uncontrolled 
at  the  time  the  new  requirement  was 
adopted  would  normally  not  be  eligible 
for  this  exception. 

4.  Pending  SIP  Revisions. — The  final 
regulations  authorize  the  assessment  of 
penalties  where  a  source  is  in  violation 
of  currently  applicable  requirements. 
Commenters  argued  that  EPA  should  not 
assess  noncompliance  penalties  against 
a  source  for  which  a  SIP  revision  is 
pending,  if  the  source  would  be  in 
compliance  with  the  revised  SIP.  EPA 
disagrees.  Until  a  SIP  revision  is 
formally  approved  by  EPA,  the  source  is 
under  a  legal  obligation  to  comply  with 
the  SIP  that  is  in  effect.  Failure  to 
maintain  compliance  with  the  effective 
SIP  potentially  subjects  the  source  to 
noncompliance  penalties.  However, 
lower  priority  for  issuing  a  notice  of 
noncompliance  might  be  given  to  a 


source  that  would  be  in  compliance  with 
the  proposed  SIP  revision,  provided  that 
EPA  determines  that  there  is  good 
reason  to  assume  that  the  proposed 
revision  is  approvable  (i.e.,  that  it 
conforms  to  all  requirements  of  Section 
110  of  the  Act.) 

5.  Stays  of  SIP  Provisions. — 
Commenters  argued  that  EPA  may  not 
assess  a  noncompliance  penalty  based 
upon  violations  of  a  SIP  provision  that 
has  been  judicially  stayed  by  a  State 
court.  A  SIP  that  has  been  stayed,  they 
argue,  is  of  no  effect  and  cannot  form 
the  basis  of  an  alleged  violation. 

EPA  is  studying  this  issue  further  in 
light  of  the  recent  District  Court  opinion 
in  Illinois  v.  Commonwealth  Edison  Co. 
(Civ.  No.  78  C  2675,  N.D.  Ill.  Feb.  19, 

1980),  and  will  announce  its  position  as 
soon  as  this  analysis  is  completed. 

III.  Procedures  for  Assessment, 
Calculation  and  Payment  of  the 
Noncompliance  Penalty 

A.  Issuance  of  Notice  of 
Noncompliance.  Receipt  of  an  EPA  or 
State-issued  notice  of  noncompliance  is 
the  trigger  for  assessing  and  collecting 
the  noncompliance  penalty.  The  notice 
will  inform  the  source  of  its  duty  to 
calculate  the  amount  of  its  penalty  and 
schedule  of  payments  as  required  by 
Section  120(b)(4)(A)  (based  on 
instructions  contained  in  an  enclosed 
Manual  and  Technical  Support 
Document),  and  of  its  right  to  petition 
for  a  hearing  to  challenge  the  finding  of 
noncompliance  or  to  claim  an 
exemption.  The  source  must,  within 
forty-five  days  of  receipt  of  the -notice, 
either  calculate  the  penalty  and 
payment  schedule,  or  submit  such  a 
petition.  In  conformity  with  the  structure 
of  the  Act,  EPA  will  require  that  the 
source  owner’s  penalty  calculation 
demonstrate  that  compliance  will  be 
achieved  as  expeditiously  as 
practicable. 

Where  a  source  does  not  properly 
submit  data  adequate  to  support  its 
penalty  calculation  and  schedule,  EPA 
may  enter  into  a  contract  to  determine 
the  amount  of  the  penalty  and  the 
payment  schedule  applicable  for  that 
source.  EPA’s  proposed  regulations 
provided  that  the  costs  of  such  a 
contract  would  automatically  be  added 
to  the  amount  of  the  source’s  penalty. 
Comments  received  generally  argued 
that  automatic  imposition  of  these  costs 
would  be  unwarranted. 

The  decision  to  impose  such  costs  is 
discretionary,  and  the  final  regulations 
have  been  amended  accordingly.  In 
exercising  its  discretion,  however,  EPA 
will  generally  add  these  costs  to  the 
amount  of  the  penalty. 


B.  Calculation  of  the  Penalty.  1. 
Components  of  the  Penalty. — Section 
120  of  the  Act  provides  for  a  penalty  of 
not  less  than  the  economic  benefit  of 
delay  to  the  owner  or  operator  of  the 
source.  The  Act  specifies  that,  in 
determining  this  benefit,  EPA  consider 
three  components:  (1)  the  quarterly 
equivalent  of  the  capital  costs  avoided; 
(2)  the  operation  and  maintenance  costs 
avoided;  and  (3)  “any  additional 
economic  value  which  such  a  delay  may 
have  for  the  owner  or  operator  of  such 
source.”  3 

The  economic  model  proposed  in  the 
March  21  Federal  Register  takes  into 
account  the  first  two  components 
described  by  Congress,  but  does  not 
take  into  account  the  third  component, 
i.e.,  “any  additional  economic  value”. 

EPA  believes  that,  at  present,  it  is  not 
possible  to  quantify  and  calculate  the 
additional  economic  value  of 
noncompliance  in  an  administratively 
manageable  fashion.  Should  it  become 
evident,  however,  that  the  additional 
values  not  described  by  the  model  are  in 
fact  so  calculable,  EPA  will  propose  for 
public  comment  appropriate  changes  to 
the  economic  model. 

Section  120(d)(3)(A)  of  the  Act 
specifies  that  all  penalty  payments  after 
the  first  payment  must  be  equal.  The 
legislative  history  of  the  Act  indicates 
that  this  provision  should  be  interpreted 
as  equality  in  real  dollar  terms.  That  is, 
if  inflation  is  expected  to  cause  costs  to 
escalate,  that  escalation  ought  to  be 
reflected  in  the  noncompliance  penalty 
(123  Con.  Rec.  S.  13698  (daily  ed.  Aug.  4, 
1977)).  A  penalty  that  does  not  rise  with 
expected  inflation,  but  merely  averages 
inflation,  would  over-recover  the 
savings  from  noncompliance  in  the  early 
years  of  the  penalty  and  under-recover 
the  savings  in  the  final  years.  Therefore, 
the  model  adopted  by  the  regulations 
automatically  escalates  each  quarterly 
assessment  in  an  amount  equal  to  the 
quarterly  inflation  rate. 

2.  The' Model. — EPA’s  model 
calculates  the  economic  benefit  of 


3  The  first  component  arises  because  owners  of 
sources  that  have  not  invested  in  required  air 
pollution  controls  have  had  the  opportunity  to 
invest  their  funds  instead  in  projects  that  yield  a 
direct  economic  benefit  to  the  firm.  The  second 
component  of  savings  from  delayed  compliance 
results  from  avoidance  of  the  operation  and 
maintenance  costs  that  would  have  been  incurred  if 
the  source  had  complied.  These  include  labor,  raw 
materials  and  energy  costs,  as  well  as  any  other 
expenditures  directly  associated  with  the  operation 
of  the  pollution  control  equipment.  In  addition, 
certain  operation  and  maintenance  costs  may  be 
required  to  achieve  compliance  even  where  no 
pollution  control  equipment  is  required.  Delaying 
compliance  means  that  these  expenditures  have 
been  avoided  and  that  the  source  owner  had  the 
opportunity  to  invest  these  funds  in  projects 
yielding  a  direct  economic  benefit.  The 
noncompliance  penalty  recovers  these  savings. 
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noncompliance  by  comparing  two  cash 
flows,  that  which  the  source  would  have 
experienced  had  it  achieved  compliance 
on  the  date  it  received  a  notice  of 
noncompliance,  and  that  which  it  is 
estimated  it  will  experience  as  a  result 
of  its  delay.  Because  these  cash  flows 
occur  at  different  times,  a  basis  of 
comparison  is  provided  by  discounting 
them  to  their  present  value  equivalents. 
The  model  then  calculates  the  difference 
between  these  two  cash  flows  and  the 
proper  quarterly  payment  schedule  that 
the  source  must  follow.  The  same  model 
is  used  to  make  a  final  calculation  when 
the  source  has  achieved  compliance. 
(The  model  is  explained  in  greater  detail 
in  the  Technical  Support  Document, 
Appendix  A  to  these  regulations.) 

3.  Conclusi ve  Effect  of  EPA ’s 
Model. — The  model  established  by  these 
regulations  will  be  the  only  model  used 
to  compute  the  penalty.  Any  penalty 
calculation  differing  from  the  one 
obtained  by  using  EPA’s  model  will  not 
be  accepted.  Comments  argued  that 
EPA’s  model  should  be  of  presumptive, 
rather  than  conclusive  effect  and  that  if 
another  model  more  closely 
approximated  the  actual  costs  avoided 
by  noncompliance,  EPA  should  accept 
that  model  or  those  results. 

EPA  disagrees.  There  is  nothing  in  the 
Act  or  legislative  history  which 
indicates  that  sources  should  be  free  to 
use  methods  of  calculation  that  are 
inconsistent  with  those  developed  by 
EPA.  Use  of  other  models  that  achieved 
similar  results  would  mean  duplication 
of  effort  and  would  unduly  complicate 
the  task  of  verification.  EPA  analysis  of 
other  models  showed  in  addition  that 
some  alternative  models  did  not  satisfy 
the  intent  of  Section  120.  Some  models 
proceeded  on  the  assumption  that  the 
penalty  should  be  limited  to  the  amount 
of  benefit  from  delay  ultimately 
experienced  by  the  source’s 
shareholders,  while  others  computed 
short-term  benefits  only.  These  models 
are  discussed  in  greater  detail  in  the 
responses  to  comments. 

4.  Inputs  to  the  Model. — A  separate 
set  of  comments  resulted  from  EPA’s 
designation  of  sources  for  inputs.  The 
model  itself  utilizes  twelve  financial 
parameters,  (1)  the  firm’s  projected 
capital  investment  schedule,  (2)  its 
projected  schedule  of  operation  and 
maintenance  expenses,  (3)  the 
investment  tax  credits  and  (4) 
depreciation-related  tax  benefits 
associated  with  the  installation  of 
pollution  controls,  (5)  the  useful  life  of 
the  control  equipment,  (6)  the  firm’s 
marginal  income  tax  rate,  (7)  an 
inflation  rate,  (8)  discount  rate,  (9) 
interest  rate,  (10)  preferred  stock 


dividend  rate,  and  the  portion  of  the 
firm’s  long-term  financing  provided  by 
(11)  equity  and  (12)  preferred 
shareholders  and  debtholders.  These 
parameters  are  based  on  generally 
accepted  principles  of  financial  and 
economic  theory.  The  impact  of  each  of 
these  inputs  on  the  penalty,  and  the 
sources  for  obtaining  them  are  discussed 
in  detail  in  the  Technical  Support 
Document. 

Six  of  the  parameters  listed  above  are 
specific  to  the  noncomplying  source.  The 
remaining  parameters  are  based  on 
industry  or  national  averages.  EPA  will 
require  the  use  of  a  specific  industry 
average  for  the  inflation  rate  and  the 
rate  of  return  on  shareholder’s  equity 
and  a  national  average  for  useful  life, 
interest  on  debt,  and  rate  of  return  on 
preferred  stock.  For  the  discount  rate  the 
model  uses  the  higher  of  the  industry 
average  or  all  manufacturing  average 
rate  of  return  on  shareholder  equity. 
Comments  argued  that  sources  of  inputs 
other  than  those  designated  by  EPA 
should  be  used.  It  was  argued,  for 
instance,  that  use  of  an  historical  rate  of 
return  on  equity  does  not  provide  an 
accurate  measure  of  the  investment 
opportunities  faced  by  a  particular 
noncomplying  source. 

EPA  disagrees.  The  noncompliance 
penalty  is  designed  to  recover  the  long 
term  opportunity  costs  avoided  by  the 
noncomplying  firm.  This  requires  an 
analysis  of  the  investment  opportunities 
available  to  a  source  owner  as  of  the 
date  he  receives  a  notice  of 
noncompliance.  Source-specific  data  are 
not  an  accurate  estimator  of  these  long¬ 
term  investment  opportunities.  As  profit 
maximizing  investors,  source  owners  are 
assumed  to  seek  investment 
opportunities  that  yield  a  high  rate  of 
return.  If  the  source  is  located  in  an 
industry  that  historically  has 
experienced  a  high  rate  of  return  on 
investment,  it  may  be  assumed  that  the 
source  will  continue  to  invest  in  that 
industry.  If  the  source  is  in  an  industry 
that  has  experienced  a  low  rate  of 
return,  it  may  be  assumed  to  invest  in 
alternative  industries  at  a  rate 
approximating  the  all-manufacturing 
rate  of  return. 

Apart  from  the  appropriateness  as  a 
matter  of  theory  of  using  industry-wide 
data,  the  use  of  a  source-specific  rate  of 
return  would  introduce  unnecessary 
complexity  into  the  administration  of 
the  program.  Verifying  the  accuracy  of 
the  inputs  used  by  the  source  in  its 
calculation  would  require  an  expensive 
and  time-consuming  analysis  of  the  * 
source’s  financial  records  and 
accounting  practices.  It  would  also  be 
difficult  for  EPA  or  the  State  to  calculate 


a  penalty  if  the  source  failed  to  do  so 
and  the  penalty  had  to  be  calculated  on 
the  basis  of  the  source’s  financial 
records. 

Another  issue  concerns  updating  of 
the  various  inputs  to  the  initial  penalty 
calculation  when  the  final  calculation  is 
made.  The  proposed  regulations 
provided  that  the  discount  and  inflation 
rates  and  the  equity  and  preferred  share 
of  investment  were  to  be  derived  from 
the  most  recent  five  years  of  data 
available  at  the  time  the  penalty  was 
initially  calculated.  The  same  inputs 
were  to  be  used  in  any  interim  or  final 
penalty  calculations.  Comments 
received  suggested  that  these  inputs 
should  be  derived  from,  and  limited  to, 
data  reflecting  experience  during  the 
period  of  covered  noncompliance. 

EPA  disagrees  that  the  derivation  of 
inputs  should  be  limited  to  data  from  the 
period  of  covered  noncompliance.  As 
noted  before,  the  penalty  is  designed  to 
recapture  the  long-term  opportunity 
costs  available  to  the  source  as  a  result 
of  delayed  compliance.  The  returns 
realized  by  a  firm  in  any  particular  year 
will  not  be  representative  of  these  long¬ 
term  opportunities.  To  obtain  a  more 
accurate  indication  of  these  long-term 
rates  EPA  chose  a  five  year  average. 
Using  a  five  year  average  smooths  out 
some  of  the  year-to-year  fluctuations 
evidenced  in  the  data  which  are  not 
representative  of  long-term 
performance.  In  most  cases,  the  period 
of  covered  noncompliance  would  be  less 
than  five  years.  For  this  reason,  the  use 
of  rates  computed  over  this  period  alone 
could  be  influenced  by  such  fluctuations 
and  would  be  a  less  accurate  forecaster 
of  long-term  opportunities  than  a  five 
year  average. 

EPA  agrees,  however,  that  for  any 
given  penalty  calculation  the  input  used 
should  reflect  a  rolling  average,  i.e„  the 
most  recent  five  years  of  data  available 
at  the  time  that  the  penalty  calculation 
is  performed.  Use  of  a  rolling  average 
will  provide  at  least  as  accurate,  if  not 
superior,  an  estimate  of  such  long  term 
behavior  as  a  fixed  average.  The 
provision  that  the  data  be  available 
reflects  the  fact  that  data  for  the  most 
recent  year  or  two  may  not  be  available 
due  to  the  lag  in  collecting  and 
publishing  the  necessary  information. 
Since  the  original  calculation  will  have 
reflected  a  similar  lag,  and  since  the 
purpose  is  to  average  out  fluctuations, 
the  inclusion  of  the  most  recent  year 
from  the  data  does  not  warrant  delay  of 
the  final  calculation. 

Rolling  averages,  however,  will  not  be 
used  for  interim  recalculation  of  the 
penalty.  An  interim  recalculation  will 
represent  an  effort  better  to 
approximate  the  penalty  where  there  are 
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gross  unanticipated  changes,  rather  than 
an  effort  to  adjust  the  penalty 
incrementally  to  match  actual 
experience.  As  noted  elsewhere,  the 
decision  to  permit  an  interim 
recalculation  is  within  the 
Administrator’s  discretion.  Under  these 
circumstances,  it  is  generally 
appropriate  to  defer  the  use  of  a  rolling 
average  to  the  final  recalculation. 

Useful  Life 

The  regulations  require  that  the 
source  owner  or  operator  use  the 
guidelines  specified  in  Internal  Revenue 
Procedure  77-10  for  determining  the 
useful  life  of  pollution  control 
equipment.  This  is  the  same  data  source 
specified  in  the  proposed  regulations. 

EPA  selected  the  IRS  guidelines  because 
they  are  publicly  available,  and  because 
they  are  familiar  to  business.  Little 
comment  was  received  on  the  propriety 
of  using  these  guidelines  for  performing 
penalty  calculations.  (IRS  supplements 
this  data  periodically.  All  presently 
available  updates  are  reprinted  in  this 
rulemaking.  Source  owners  or  operators 
required  to  pay  a  penalty  should  check 
with  IRS  to  determine  if  the  relevant 
useful  life  figures  have  been  amended.) 

EPA  believes  that  it  may  become 
possible  to  establish  more  accurate 
estimates  of  the  useful  life  of  pollution 
control  equipment,  ones  which  are 
based  specifically  on  the  life  of  that 
equipment.  The  useful  life  estimates 
contained  in  the  IRS  guidelines  are  not 
specific  to  pollution  controls.  EPA  has 
commenced  a  study  aimed  at  deriving 
these  more  accurate  estimates.  If  this 
study  results  in  useful  life  data  for 
pollution  control  equipment  for  any 
source  category,  EPA  will  propose  the 
data  for  public  comment. 

C.  The  Effect  of  Precompliance 
Expenditures.  1.  Expenditures  Made 
Prior  to  Receipt  of  a  Notice  of 
Noncompliance. — The  noncompliance 
penalty  is  calculated  only  on  the 
amounts  that  remain  to  be  expended  by 
the  noncomplying  source  as  of  the  date 
on  which  the  source  receives  a  notice  of 
noncompliance.  Compliance 
expenditures  already  incurred  by  the 
source  as  of  this  date  are  no  longer 
being  avoided,  and  are  not  used  to 
calculate  the  penalty.  For  example,  if  on 
the  date  it  receives  a  notice  a  source 
had  already  spent  $5  million  of  the  $10 
million  in  capital  costs  necessary  to 
achieve  compliance,  the  capital 
component  of  the  penalty  will  be 
appropriately  adjusted  only  to  account 
for  the  $5  million  that  remains  to  be 
spent. 

2.  Expenditures  Made  After  Receipt  of 
a  Notice  of  Noncompliance. — Section 
120(d)(2)(B)  provides  that  the 


noncompliance  penalty  must  be  reduced 
to  reflect  any  expenditures  made  by  the 
source  during  any  quarter  for  the 
purpose  of  achieving  or  maintaining 
compliance  “to  the  extent  that  such 
expenditures  have  not  been  taken  into 
account”  in  the  initial  calculation.  EPA’s 
model  accounts  for  all  appropriate 
expenditures  in  the  initial  penalty 
calculation.  To  calculate  a  penalty,  the 
source  owner  must  first  determine  the 
total  capital  expenditures  and  the 
annual  operations  and  maintenance 
(O&M)  expenditures  that  must  be  made 
to  achieve  and  maintain  compliance. 
Each  of  these  components  is  treated 
separately  in  the  precompliance  credit 
calculation.  Second,  the  model  requires 
that  the  source  owner  estimate  in  what 
months  precompliance  capital  and  O&M 
expenditures  will  be  made.  The  timing 
of  these  expenditures  is  important 
because  the  longer  a  source  owner 
delays  an  expenditure,  the  greater  the 
opportunity  to  benefit  from  the 
alternative  investment  of  funds. 

After  each  entry  of  an  anticipated 
precompliance  expenditure,  the  model 
recalculates  a  penalty  amount  based 
upon  the  expenditures  that  still  remain 
to  be  made.  For  example,  assume  that  a 
source  must  spend  a  total  of  $10  million 
in  capital  and  $250,000  each  quarter  in 
O&M  to  achieve  continuous  compliance. 
If,  prior  to  the  first  quarter  of  covered 
noncompliance,  the  source  spends  $1 
million  of  the  necessary  capital  costs  the 
model  would  calculate  a  new  capital 
penalty  amount  based  upon  the  $9 
million  in  capital  costs  remaining  to  be 
spent.  This  amount  represents  the 
capital  costs  still  being  avoided  by  the 
source  during  the  first  quarter.  If  during 
the  quarter  $100,000  of  O&M 
expenditures  are  incurred,  the  O&M 
portion  of  the  penalty  would  be 
calculated  based  on  the  $150,000  of 
O&M  expenditures  that  were  avoided 
that  quarter.  This  process  is  repeated 
after  each  anticipated  expenditure 
during  the  period  of  covered 
noncompliance.  The  net  payments  for  all 
the  quarters  of  noncompliance  are  then 
discounted  and  summed  to  derive  their 
total  present  value.  This  present  value 
will  then  be  converted  into  a  series  of 
escalating  payments  to  take  into 
account  the  effects  of  inflation. 

The  effect  of  this  method  of 
calculation  is  that  precompliance  capital 
expenditures  act  to  reduce  the  source’s 
penalty  in  the  proportion  that  they  bear 
to  the  total  anticipated  costs  of 
compliance.  In  the  above  example,  the 
source’s  first  quarter  expenditures  of  $1 
million  (capital)  act  to  reduce  the  capital 
component  of  the  penalty  by  10%  in  all 
subsequent  quarters.  This  reduction  in 


the  capital  component  of  the  penalty  is 
cumulative.  If  prior  to  the  following 
quarter  the  source  were  to  spend 
another  $1  million  of  the  capital  costs, 
the  capital  portion  of  the  penalty  would 
now  be  reduced  by  20%. 

O&M  precompliance  expenditures 
also  reduce  the  O&M  portion  of  the 
penalty  in  the  direct  proportion  that  they 
bear  to  the  anticipated  costs  of 
compliance.  If  quarterly  O&M 
expenditures  of  $250,000  will  be  required 
once  the  source  achieves  full 
compliance,  quarterly  precompliance 
expenditures  of  $100,000  will  reduce  the 
O&M  component  of  the  penalty  by  40%. 
Unlike  the  capital  component  of  the 
penalty,  however,  reductions  in  the 
O&M  component  are  not  cumulative. 

This  treatment  recognizes,  and  is 
consistent  with,  the  different  financial 
impacts  experienced  by  a  source  that 
delays  compliance.  A  source  owner  that 
delays  compliance  by  one  year  merely 
postpones  the  necessary  capital  outlays 
for  a  similar  period.  Annual  O&M  costs 
that  would  have  been  incurred, 
however,  are  forever  avoided,  rather 
than  merely  postponed  by  the  delay. 

This  method  of  calculation  is  set  forth  in 
more  detail  in  the  Technical  Support 
Document. 

EPA  received  many  comments  on  its 
proposed  method  of  granting  credits. 
These  comments  argued  that  a  source 
should  be  able  to  deduct  from  its 
quarterly  penalty  assessment  a  dollar 
amount  equal  to  that  expended  during 
that  quarter  for  achieving  compliance. 
EPA  explained  its  reasons  for  rejecting 
“dollar-for-dollar”  credits  in  its 
proposal.  After  consideration  of  the 
comments  received,  EPA  has 
determined  that  the  approach  adopted 
in  the  proposal  and  in  the  regulations 
promulgated  today  is  correct. 

A  dollar-for-dollar  credit  as  described 
by  commenters  is  not  appropriate  since 
it  would  prevent  the  recovery  of  the  true 
costs  avoided  by  the  noncomplying 
source,  and  provide  an  incentive 
towards  continued  delay.  EPA’s  model 
bases  the  penalty  on  the  difference 
between  two  cash  flows  over  time. 

EPA’s  credit  mechanism  recognizes  that 
precompliance  expenditures  represent  a 
relative  acceleration  of  payments  which 
alters  the  ratio  between  the  two  cash 
flows.  Were  the  penalty  calculation 
based  on  a  model  which  computed  an 
absolute  rather  than  a  relative  total,  a 
different  credit  provision  might  be 
required. 

If  EPA  granted  a  dollar-for-dollar 
credit,  many  firms  would  in  effect  pay 
no  penalty,  thereby  realizing,  contrary  to 
Congress'  intention,  a  savings  equal  to 
the  annual  capital  charges  on  the 
uncompleted  investment.  For  example, 
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assume  that  in  order  to  achieve 
compliance  in  one  year,  a  hypothetical 
firm  will  make  $12  million  of  capital 
expenditures  at  the  rate  of  $1  million  per 
month,  and  $1.2  million  of  O&M 
expenditures  at  $100,000  per  month.  In 
the  absence  of  any  consideration  of 
credits,  the  penalty  calculated  in  this 
example  would  be  approximately  $1.1 
million.  An  illustration  of  the  effects  of 
EPA’s  credit  mechanism  on  the  penalty 
computation  appears  below.  Column  A 
lists  the  amount  of  the  penalties  in  the 
absence  of  any  consideration  of  credits. 
Column  B  sets  forth  amount  of  the 
penalty  using  EPA’s  credit  mechanism. 
Column  C  shows  the  penalty  amounts 
using  a  dollar-for-dollar  credit. 


A— (No 
credits) 

B— (With 
EPA 
credits) 

C— (Dollar- 
tor -dollar 
credits) 

Quarter  1 . 

_ _  $278,620 

$75,220 

$0 

Quarter  2 . 

.  284,490 

76,810 

0 

Quarter  3 . 

. . .  290,480 

78.430 

0 

Quarter  4 _ 

_  296,610 

80,080 

0 

(The  present  value  of  the  payments 
from  Column  A  is  $1,093,430;  the  present 
value  of  Column  B  is  $295,210.  The 
present  value  of  Column  C  is  $0]. 

The  firm  receiving  a  dollar-for-dollar 
credit  would  pay  no  penalties  because 
the  quarterly  precompliance  expenditure 
of  $3  million  exceeds  the  quarterly 
penalty  based  on  the  comparative  cash 
flows.  However,  the  source  would  still 
have  realized  a  benefit  from  delay  in 
present  value  terms,  since  some 
expenditure  remains  unspent  Thus,  the 
dollar-for-dollar  credit  prevents  the 
capture  of  these  savings  and  thereby 
directly  violates  the  intent  of  Section 
120.  Failure  to  capture  these  savings 
could  also  result  in  the  violating  source 
receiving  an  unfair  competitive 
advantage  over  one  that  did  comply, 
another  situation  that  Congress  sought 
to  prevent. 

A  dollar-for-dollar  credit  would  also 
create,  rather  than  reduce,  incentives  to 
delay  compliance,  thereby  delaying 
attainment  of  air  quality  objectives.  In 
the  above  example,  the  annual  capital 
penalty  for  a  source  that  must  make 
total  capital  expenditures  of  $12  million 
to  achieve  compliance  is  approximately 
$0.5  million.  Thus,  a  dollar-for-dollar 
credit  provides  no  economic  incentive 
for  a  source  to  spend  any  more  than  $0.5 
million  on  capital  expenditures  in  any 
year,  or  to  achieve  final  compliance  in 
less  than  24  years.  For  these  reasons,  the 
Agency  continues  to  believe  that 
adopting  a  “dollar-for-dollar”  credit 
approach  would  be  unwarranted. 

D.  Interim  Recalculation  of  the 
Penalty,  Replacement  Cycles.  1.  Interim 
Recalculation  of  the  Penalty. — EPA’s 


proposed  regulations  provided  that  any 
error  in  computing  a  noncompliance 
penalty  would  be  corrected  upon  the 
final  adjustment  after  the  source 
achieved  final  compliance.  No  provision 
was  made  for  interim  recalculations  of 
the  penalty. 

Comments  requested  that  EPA 
provide  a  mechanism  for  interim 
recalculations,  pointing  out  that  the 
initial  calculation  will  often  be  based 
upon  preliminary  estimates  of  the 
expenditures  necessary  to  achieve  final 
compliance.  Interim  recalculations  of  the 
penalty  would  enable  the  source  to  pay 
quarterly  penalties  that  more  accurately 
reflected  the  costs  avoided  by 
noncompliance  during  that  quarter. 
Interim  recalculations,  they  argue, 
would  also  reduce  the  likelihood  that 
the  source  would  have  to  pay,  or  that 
EPA  would  have  to  refund,  substantial 
amounts  of  money  at  the  final 
adjustment  stage. 

Section  120(b)(8)  of  the  Act  does  not 
require  that  the  Administrator  provide 
for  an  interim  recalculation  of  the 
penalty,  but  merely  authorizes  him  to  do 
so.  In  most  instances,  the  final 
adjustment  mechanism  under  Section  ’ 
120(b)(9)  will  be  adequate  to  ensure  that 
a  source  is  not  prejudiced  by  its  over — 
or  underpayment  of  the  penalty  prior  to 
the  time  it  achieves  final  compliance. 
EPA  agrees,  however,  that  in  certain 
situations  an  interim  recalculation  of  the 
penalty  might  be  warranted.  A  source 
owner  may  petition  for  an  interim 
recalculation  of  the  penalty  at  any  time. 
Such  petition  must  contain  the  source’s 
revised  calculation,  and  a  description  of 
the  changed  conditions  that  necessitate 
the  revision.  The  Administrator  may 
also,  on  his  own  initiative,  decide  that 
an  interim  recalculation  is  appropriate. 
The  decision  to  grant  an  interim 
recalculation  of  the  penalty  is  within  the 
sole  discretion  of  the  Administrator. 

2.  Number  of  Replacement  Cycles. — 
In  order  to  calculate  the  full  economic 
benefits  of  noncompliance  it  is 
necessary  to  account  not  only  for  cash 
flows  the  source  owner  realizes  in 
achieving  compliance,  but  also  those 
future  cash  flows  that  result  from  the 
delay.  A  source  owner  that  delays 
installing  pollution  control  equipment 
for  two  years  receives  an  economic 
benefit  which  includes  not  only  that  two 
year  period  but  also  the  benefit  of  being 
able  to  defer  replacement  of  pollution 
control  equipment,  since  such 
replacement  will  occur  two  years  later 
than  if  the  source  owner  had  complied 
on  time.  This  future  savings  has  a 
present  value  equivalent,  which  the 
statute  requires  that  EPA  recover. 

In  order  to  capture  these  future 
savings,  EPA’s  proposed  model  assumed 


an  infinite  number  of  replacement 
cycles.  Comments  argued  that  the  use  of 
infinite  replacement  cycles  over¬ 
estimates  economic  savings  by 
assuming  that  an  endless  chain  of 
similar  pollution  control  devices  will  be 
installed  on  the  underlying  source  of 
pollution.  This,  it  is  argued,  is  clearly  not 
the  case  since  obsolescence  will  set  in, 
brought  about  in  part  by  technological 
advances  in  pollution  control  equipment 
and  by  retirement  or  modification  of  the 
underlying  source  of  pollution  itself. 

EPA  agrees.  Consequently,  EPA  has 
adopted  a  finite  time  horizon.  The  model 
limits  the  calculation  of  economic 
benefits  to  those  occurring  within  30 
years  of  the  date  of  the  notice  of 
noncompliance.  A  30  year  horizon 
recognizes  that  alternate  investments 
are  likely  to  be  made  in  a  variety  of 
short-term  and  long-term  investment 
opportunities,  that  the  state  of  the  art  of 
pollution  control  technology  and 
pollution  control  requirements  are  not 
likely  to  remain  static  for  a  period 
longer  than  30  years,  and  that  a  30  year 
period  is  commonly  used  by  business 
planners  contemplating  a  decision  to 
make  a  long-term  investment  of  capital. 
(This  assumption  is  discussed  in  greater 
detail  in  the  Technical  Support 
Document.) 

E.  Payment  of  Penalty 

The  penalty  will  be  paid  quarterly,  at 
the  beginning  of  the  quarter.  The  first 
payment  will  be  due  six  months  after 
the  source  receives  a  notice  of 
noncompliance.  If  the  source  is 
challenging  the  finding  of  violation  that 
led  to  issuance  of  the  notice  or 
petitioning  for  an  exemption,  the  first 
payment  will  be  due  six  months  after 
the  source  has  received  a  final 
administrative  decision  on  its  challenge 
or  petition.  The  first  payment  will  be  in 
an  amount  equal  to  the  costs  avoided 
from  the  date  of  receipt  of  the  notice 
through  the  period  of  the  challenge,  as 
well  as  the  normal  quarterly  penalty  for 
the  upcoming  quarter.  In  order  to  ensure 
that  the  full  benefits  of  noncompliance 
are  captured,  EPA  will  include  in  the 
initial  penalty  amount  due  the  benefit 
enjoyed  by  the  source  by  delaying  this 
initial  payment.  This  will  be  calculated 
at  the  same  discount  rate  used  to  make 
the  initial  penalty  calculation.  If  the 
source  owner  fails  to  make  timely 
payment  of  any  penalty  amount.  Section 
120(d)(5)  of  the  Act  requires  that  a 
twenty  percent  late  payment  penalty  be 
added  to  the  overdue  penalty  payment. 

F.  Final  Adjustment 

When  a  source  believes  it  has  come 
into  compliance,  it  should  notify  the 
Administrator.  The  Administrator  will 
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determine  whether  the  source  is  in 
compliance  based  on  documentation 
furnished  by  the  source  plus  an 
independent  verification  where 
appropriate.  If  the  Administrator 
determines  that  the  source  has  achieved 
compliance,  the  Act  requires  that  a  final 
adjustment  of  the  penalty  be  made 
within  180  days.  Where  an 
underpayment  has  occurred,  the  source 
must  pay  that  deficiency  within  thirty 
days  after  the  adjustment.  Similarly, 

EPA  or  the  State  administering  the 
program  will  reimburse  a  source  for  any 
overpayment  that  has  occurred  within 
30  days  after  the  final  adjustment. 

The  Act  requires  that  any 
reimbursement  or  additional  penalty 
assessment  be  paid  with  interest. 

Interest  payments  are  necessary  to 
ensure  that  the  penalty  captures  the 
economic  value  of  noncompliance.4 

The  Act  provides  that  the  interest  rate 
for  over-  and  underpayments  be 
specified  by  the  U.S.  Department  of  the 
Treasury.  In  correspondence  with  EPA, 
Treasury  has  indicated  that  the  same  ' 
rate  of  return  on  equity  that  is  used  to 
calculate  the  penalty  will  be  used  for 
underpayments.  The  interest  rate  for 
overpayments,  however,  will  be  equal  to 
the  average  rate  of  interest  on  Treasury 
notes  of  a  duration  similar  to,  and  over 
the  period  of  covered  noncompliance. 

F.  Limited  Life  Facilities.  1. 

Shutdowns. — EPA’s  proposed 
regulations  discussed  the  way  in  which 
it  would  calculate  penalties  against  a 
source  owner  that  achieves  compliance 
by  shutting  down  its  existing  facility. 

The  same  approach  has  been  adopted  in 
the  final  regulations.  Penalties  will  be 
calculated  based  upon  the  costs  of 
retrofitting  the  existing  facility  with 
pollution  control  equipment.  These  costs 
form  the  proper  basis  for  calculation, 
because  it  is  the  existing  facility  that  is 
in  violation  of  applicable  legal 
requirements.  The  economic  benefits 
enjoyed  by  the  source  arise  from  the 

4  For  example,  assume  that  a  source  paid  eight 
quarterly  penalties  of  $10,000  each  (in  constant 
dollars).  The  final  adjustment,  however,  indicates 
that  the  actual  quarterly  penalties  should  have  been 
$12,000,  rather  than  $10,000,  so  that  the  original 
calculation  underestimated  the  benefits  of 
noncompliance  by  $16,000.  Assessing  a  lump  sum 
additional  penalty  of  $16,000  ($2,000  per  quarter  x  6 
quarters)  would  not  recapture  the  full  economic 
value  that  this  delay  in  payment  had  to  the  source. 
Avoiding  the  payment  of  $2,000  for  the  first  quarter 
of  noncompliance  allowed  the  source  to  invest  that 
sum  over  the  8  quarters  of  noncompliance,  plus  that 
period  of  time  until  the  final  adjustment  is 
completed.  Similarly,  avoiding  payment  of  $2,000  for 
the  second  quarter  of  noncompliance  allowed  the 
source  to  invest  that  sum  over  seven  quarters  plus 
the  period  until  final  adjustment,  etc.  The  statute 
requires  that  EPA  recover  or,  in  the  case  of  an 
overpayment,  refund  this  amount.  The  model 
automatically  calculates  the  amount  of  interest 
owed  as  part  of  the  final  adjustment  process. 


continued  operation  of  the  existing 
facility  without  having  installed  the 
necessary  pollution  controls.  These 
costs  are  avoided  until  the  facility  is 
shut  down.  Because  the  source  owner 
does  not  make  any  precompliance 
expenditures,  it  will  not  be  granted  any 
credit  against  the  initial  penalty 
assessment. 

2.  Credit  for  Replacement  Facilities. 

In  some  cases,  a  source  owner  might 
have  elected  to  retrofit  an  existing 
facility  rather  than  construct  a 
replacement  in  order  to  obtain  credits 
against  the  noncompliance  penalty.  To 
remove  this  disincentive  to 
modernization  by  means  of  replacement, 
EPA  will  allow  sources  to  reduce  their 
penalty  based  upon  expenditures  made 
for  construction  of  the  replacement 
facility.  This  credit  mechanism  will 
make  the  source  owner  economically 
indifferent  between  achieving 
compliance  by  means  of  retrofitting  the 
existing  facility  and  constructing  a 
replacement  facility. 

EPA  will  base  the  penalty  calculation 
upon  the  costs  of  retrofitting  the  existing 
facility  with  necessary  pollution  control 
equipment.  Comments  argued  that  the 
penalty  should  be  based  upon  the  costs 
associated  with  installing  pollution 
control  equipment  at  the  replacement 
facility.  Replacement,  they  argue, 
represents  the  chosen  means  of 
compliance.  Therefore,  the  costs  being 
avoided  by  the  source  owner  are  those 
that  should  have  been  incurred  to  bring 
the  replacement  facility  into  compliance 
by  the  date  on  which  a  notice  of 
noncompliance  was  received. 

EPA  disagrees.  It  is  the  existing 
facility  that  is  in  violation  of  applicable 
legal  requirements.  The  economic 
benefits  enjoyed  by  the  source  owner 
arise  from  the  continued  operation  of 
the  existing  facility  without  having 
installed  the  necessary  pollution 
controls.  These  costs  are  avoided  until 
the  existing  facility  is  shut  down. 

Calculating  penalties  for  replacement 
facilities  necessitates  a  change  in  the 
method  by  which  credits  are  granted, 
because  the  source  owner  will  not 
actually  retrofit  the  existing  facility.  The 
proposed  regulations  were  inconsistent 
in  identifying  the  appropriate 
expenditures  on  which  credits  will  be 
based.  The  preamble  based  credits  on 
expenditures  made  for  pollution  control 
equipment  at  the  replacement  facility. 
The  Technical  Support  Document, 
however,  provided  that  all  expenditures 
made  at  the  new  facility,  whether  or  not 
clearly  related  to  pollution  controls, 
would  be  considered  in  determining  the 
appropriate  credit  amount. 

EPA  has  decided  to  consider  all 
expenditures  made  by  the  source 


towards  constructing  the  entire 
replacement  facility  in  determining  the 
amount  of  the  credit.  Several  factors 
favor  this  approach.  First,  the  fact  that 
credits  are  not  absolute  but 
proportionate  to  the  total  obligated 
expenditure  means  that  there  is  little 
difference  between  basing  the 
proportion  on  the  total  construction  cost 
or  limiting  it  to  pollution  control 
equipment.  It  is  the  rate  at  which  those 
expenditures  are  made,  not  their 
magnitude  that  dictates  their  impact  on 
the  penalty.  Whether  a  source  spends  in 
a  given  quarter  $1  million  of  a  $10 
million  total  investment  or  $10  million  of 
a  $100  million  total  investment,  its 
penalty  would  be  reduced  by  10%. 
Second,  in  constructing  a  replacement 
facility  it  will  often  be  difficult  to 
distinguish  between  expenditures  for 
general  process  construction  and 
expenditures  directly  related  to 
pollution  control.  This  would  be 
particularly  true  if  the  replacement 
facility  utilized  an  inherently  less 
polluting  process.  Third,  basing  credits 
upon  the  entire  replacement  facility  also 
minimizes  the  opportunity  of  the  source 
owner  to  “frontload"  the  credit  by 
purchasing  pollution  control  equipment 
solely  to  reduce  the  capital  component 
of  the  penalty  long  before  actual 
operation  of  the  replacement  facility  (or 
shutdown  of  the  existing  facility). 

Credits  in  a  replacement  situation  will 
be  granted  in  a  manner  similar  to  non¬ 
replacement  situations;  i.e.  if,  in  a  given 
quarter,  a  source  spends  10%  of  the 
capital  costs  associated  with 
construction  of  the  replacement  facility, 
the  inputs  for  calculating  the  capital 
component  of  the  penalty  for  all 
succeeding  quarters  will  be  reduced  by 
10%.  This  method  of  calculating  credits 
will  be  utilized  whether  the  new  facility 
is  of  greater  or  lower  capacity  than  the 
one  it  replaces.  — 

The  proposed  regulations  provided 
that  the  penalties  would  be  due  until  the 
source  shut  down  the  noncomplying 
facility  and  commenced  operation  of  the 
replacement  facility  in  compliance  with 
all  applicable  standards.  Comments 
received  generally  argued  that  the 
period  of  covered  noncompliance  should 
cease  when  the  source  shut  down  its 
existing  facility  since  it  would  no  longer 
be  in  violation.  EPA  agrees  with  these 
comments.  Shutdown  of  a  violating 
facility  is  an  acceptable  means  of 
compliance.  The  source  owner, 
however,  will  not  be  granted  any  credit 
against  the  penalty  for  expenditures  on 
the  replacement  facility  that  occur  after 
the  date  of  the  shutdown.  Moreover, 
EPA  possesses  authority  during  the  final 
adjustment  to  disallow  expenditures 
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claimed  as  credits  if  the  time  between 
shutdown  of  the  old  facility  and  start-up 
of  the  new  facility  is  so  great  that  the 
new  facility  is  not  really  a  replacement 
for  the  old  one.  In  this  case  the  penalty 
will  be  computed  as  if  it  were  a  simple 
shutdown  situation  with  no  replacement 
involved. 

The  proposed  regulations  specified 
the  type  of  facility  that  EPA  would 
consider  a  replacement  facility.  EPA 
proposed  that  the  new  facility  must 
produce  the  same  product  or  serve  the 
same  function,  must  be  no  more 
polluting  per  unit  of  production,  and 
must  be  of  substantially  the  same  or 
greater  capacity  than  the  one  being 
replaced. 

As  noted  above,  credits  are  allowed 
by  the  provisions  of  the  Act.  Regulatory 
objectives  in  allowing  credits  in  this 
program  are  to  promote  air  quality 
objectives  without  jeopardizing  or 
diminishing  the  economic  incentives  to 
comply  generated  by  the  Act.  Given  that 
constraint,  the  credit  policy  has  been 
designed  to  allow  attainment  of  the 
Act’s  objectives  without  impeding 
modernization.  It  would  be  inconsistent 
with  the  Act’s  objectives  to  grant  credits 
for  all  investment  regardless  of  whether 
the  new  facility  is  truly  a  replacement 
facility  for  the  noncomplying  source 
which  is  being  retired.  Even  if  the  source 
were  retired,  a  credit  for  all  new 
investment  would  be  inconsistent  with 
statutory  objectives  since  in  effect 
owners  of  violating  sources,  who  simply 
wished  to  invest  in  alternative 
industries,  would  be  subsidized  and  the 
economic  advantage  enjoyed  by  such 
owners  would  not  in  that  event  be 
removed  but  continued.  Only  where 
compliance  is  to  be  achieved  by 
replacement  of  an  existing  facility  is  the 
continuum  of  investment  such  that  a 
subsidy  is  consistent  with  the  provisions 
of  the  Act,  which  allow  credit  to  be 
granted  to  the  extent  that  an 
expenditure  is  made  toward  compliance 
at  existing  facilities. 

The  criteria  which  EPA  will  use  to 
evaluate  whether  a  new  facility  replaces 
an  older  one  are  first,  whether  the  old 
facility  is  retired,  second,  whether  the 
product  produced  is  the  same  or 
whether  for  some  other  reason  operation 
of  the  replacement  facility  would 
eliminate  the  need  for  the  product 
produced  by  the  existing  facility  and 
third,  whether  their  economic 
integration  is  substantially  similar. 

The  requirement  that  the  new  facility 
or  process  serve  a  function  similar  to  the 
one  it  replaces,  is,  in  EPA’s  opinion, 
inherent  in  the  concept  of  replacement. 
Thus  a  steel  company  could  obtain 
credits  to  construct  a  new  coke  battery 
to  replace  an  existing  one.  The  company 


could  also  get  credit  for  a  process  that 
eliminated  the  need  for  coke  by  making 
new  steel  from  scrap  since  the  new 
process  serves  a  function  similar  to  the 
process  which  it  replaced. 

A  separate  question  is  the  location  of 
the  new  facility;  i.e.,  whether  to  qualify 
for  credit  as  a  replacement  facility  the 
new  facility  must  be  located  at  or  near 
the  site  of  the  existing  source.  It  would 
be  artificially  constrictive  to  require 
construction  of  a  qualifying  facility  on 
the  actual  site  of  the  facility  replaced. 
Nonetheless,  the  proximity  of  the  new 
facility  to  the  existing  one  is  a  key 
consideration  in  determining  whether 
the  new  facility  is  a  true  replacement  for 
the  old  or  merely  a  different  facility  in  a 
different  economic  environment.  EPA 
will  consider  therefore  whether  the  pew 
facility  is  physically  and  functionally 
integrated  into  the  related  production 
facilities  and  labor  and  sales  markets  of 
the  old  one.  This  evaluation  will  be 
made  on  a  case-by-case  basis. 

EPA  also  has  determined  that  it  is  not 
necessary  to  restrict  credits  to  those 
replacement  facilities  that  are  less 
polluting  per  unit  of  production  than  the 
one  replaced.  Most  new  facilities  will  be 
less  polluting,  since  they  are  required  to 
satisfy  applicable  new  source  review 
requirements.  There  may  be  instances, 
however,  in  which  the  new  facility  could 
be  more  polluting  per  unit  of  production 
than  the  one  it  replaces  and  yet  be  in 
compliance  with  all  applicable  legal 
requirements.  As  long  as  these  legal 
requirements  are  satisfied,  and  the  new 
facility  satisfies  the  other  criteria 
discussed  herein,  EPA  sees  no  reason  to 
depart  from  a  policy  of  allowing  credits 
based  upon  the  construction  costs  of  the 
new  facility. 

TV.  Exemptions 

Subsections  120(a)(2)  (B)  and  (C)  of 
the  Act  set  forth  the  circumstances  in 
which  sources  may  be  exempted  from 
the  duty  to  pay  a  noncompliance 
penalty.  A  source  owner  wishing  to 
request  an  exemption  must  do  so  within 
45  days  of  receipt  of  a  notice  of 
noncompliance.  Hearings  on  such 
requests  will  be  on  the  record  and  will 
follow  the  procedures  set  out  in  the 
Agency’s  “Consolidated  Rules  of 
Practice”  (40  CFR  Part  22),  except  to  the 
extent  provided  in  Subpart  J  of  these 
regulations.  (The  Consolidated  Rules 
were  proposed  on  August  4, 1978  (43  FR 
34730),  and  promulgated  on  April  9, 1980 
(45  FR  24360).) 

One  category  of  exemptions  is  based 
on  the  prior  issuance  of  specified  orders, 
extensions  or  suspensions.  Included  in 
this  category  are:  (1)  coal  conversions 
pursuant  to  U.S.  Department  of  Energy 
prohibition  orders  or  State  or  EPA 


delayed  compliance  orders  under 
Section  113(d)(5);  (2)  delayed 
compliance  orders  based  on  use  of 
innovative  technology  under  Section 
113(d)(4);  and  (3)  emergency 
implementation  plan  suspensions  under 
Section  110  (f)  and  (g). 

A  second  category  of  exemptions  is 
available  if  the  source  owner  is  unable 
to  comply  for  reasons  that  are  entirely 
beyond  his  control. 

A.  Inability  To  Comply 

1.  Compliance  Schedule 
Precondition. — The  prerequisite  for 
obtaining  an  inability  to  comply 
exemption  under  Section  120(a)(2)(B)(iv) 
is  the  source’s  possession  of  a  delayed 
compliance  order  (DCO)  issued  pursuant 
to  Section  113(d)(1)  of  the  Act,®  or  an 
order  issued  pursuant  to  Section  113  as 
in  effect  prior  to  enactment  of  the  1977 
Amendments  and  not  voided  by  Section 
113(d)(12).  The  statute  is  silent  on  the 
use  of  any  other  order  or  decree  as  a 
basis  for  exemption  under  Section 
120(a)(2)(B)(iv).  Since  DCOs  may  not 
provide  for  final  compliance  beyond  July 
1, 1979,  or  three  years  beyond  the  date 
for  final  compliance  specified  in  the  SIP, 
whichever  is  later,  the  statute  appears  to 
limit  eligibility  for  this  exemption  to 
those  relatively  few  sources  with  SIP 
final  compliance  dates  later  than  July  1, 
1976,  since  these  are  the  only  sources 
eligible  for  DCO’s. 

In  its  March  21  proposal,  EPA 
provided  that  a  Federal  or  State  court 
order  or  consent  decree,  if  approved  by 
EPA,  could  also  provide  a  predicate  for 
a  petition  for  an  exemption  based  upon 
inability  to  comply.  EPA  believes  that 
allowing  court  orders  and  consent 
decrees  (as  well  as  DCOs)  to  serve  as  a 
predicate  for  an  inability  to  comply 
petition  is  consistent  with  the  Act  and 
legislative  history.  Congress  does  not 
appear  to  have  intended  to  preclude 
granting  such  exemptions  to  sources 
that  are  unable  to  obtain  DCOs  because 
their  SIP  compliance  dates  are  earlier 
than  July  1, 1976,  so  long  as  a  true 
inability  to  comply  is  demonstrated. 
Rather,  the  purpose  of  requiring  a  DCO 
seems  to  have  been  to  establish  an 
expeditious  schedule  for  compliance.  An 
appropriate  consent  decree  or  court 
order  satisfies  this  concern. 

Comments  received  generally 
supported  EPA’s  proposed  approach. 
Comments,  however,  argued  that  EPA 
may  not  review  the  decision  of  a  State 


‘Section  120(a)(2)(B)(iv)  refers  to  orders  under 
Section  113(d).  EPA  interprets  the  reference  to 
Section  113(d)  as  a  reference  to  Section  113(d)(1). 
Exemptions  based  upon  orders  issued  pursuant  to 
Sections  113(d)(5)  (coal  conversions)  and  (d)(4) 
[innovative  technology]  are  covered  by  Section 
120(a)(2)(B)  (i)  and  (iii). 
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court  to  approve  a  consent  decree  or 
issue  an  order.  Thus,  it  is  argued  that  if 
the  court  determined  that  the  source's 
inability  to  comply  was  for  reasons 
entirely  beyond  its  control,  EPA  may  not 
deny  an  exemption. 

EPA  disagrees.  Judicial  discussion 
whether  certain  circumstances  qualified 
a  source  for  an  exemption  would  only 
be  advisory  in  the  absence  of  EPA 
action.  Moreover,  the  statute  links 
eligibility  for  an  exemption  to 
possession  of  a  DCO.  DCOs  require  EPA 
approval,  and  parity  requires  that  orders 
or  consent  decrees  also  be  examined, 
not  to  determine  whether  they  are  valid, 
but  to  determine  whether  they  form  a 
predicate  for  exemption.  In  order  to 
serve  as  a  predicate,  the  order  or  decree 
must  satisfy  certain  conditions  of 
Section  113(d)  of  the  Act.  It  must 
contain,  among  other  things,  an 
expeditious  compliance  schedule, 
require  compliance  with  interim 
requirements,  and  provide  for  emission 
monitoring  and  reporting.  EPA  will  not 
enter  into  or  approve  consent  decrees 
unless  they  satisfy  these  criteria. 

Finally,  all  orders  would  have  to  be 
final;  that  is,  a  source  could  not  seek  an 
exemption  from  the  noncompliance 
penalty  on  the  basis  of  an  unconsented 
judicial  order  or  decree  if  it  was 
appealing  that  order  or  decree. 

2.  Scope  of  the  Inability  to  Comply 
Exemption. — The  second  test 
established  by  Congress  for  inability  to 
comply  exemptions  is  that  such  inability 
must  be  for  reasons  that  are  entirely 
beyond  the  control  of  the  source.  It  is  for 
the  Administrator  to  determine  whether, 
for  purposes  of  Section  120,  the 
circumstances  are  such  that  the  source’s 
noncompliance  was  due  to  reasons 
entirely  beyond  its  control.  This  assures 
consistency  and  provides  a  uniform 
basis  for  Federal  court  review.  (If  the 
State  is  granted  delegation  of  the 
noncompliance  penalty  program,  EPA  is 
authorized  to  review  any  exemption 
granted  by  the  State). 

EPA’s  proposed  regulations  limited 
the  inability  to  comply  exemption  to  the 
five  factors  listed  in  the  1977  House 
Committee  Report;  fires,  strikes, 
embargoes,  natural  disasters,  and  the 
complete  impossibility  of  a  supplier  or 
contractor  to  furnish  the  goods  or 
services  necessary  to  achieve 
compliance.6  EPA  requested  comment 
on  whether  technological  or  economic 
impossibility  should  also  be  considered 
to  be  entirely  beyond  the  control  of  the 
source. 

Commenters  argued  that  any  attempt 
by  EPA  to  limit  the  factors  that 

•H.R.  Rep.  No.  95-294  95th  Cong.,  1st  Sess.  70 
(1977).  [House  Report] 


constitute  inability  to  comply  would 
contravene  the  legislative  history.  These 
commenters  point  out  that  the  House 
Committee  rejected  Administrator 
Costle’s  request  that  the  exemption  be 
limited  to  easily  verifiable  factors  such 
as  fires  or  strikes.  The  Committee  noted 
that  “some  flexibility”  was  required 
since  “not  all  possible  unforeseen 
circumstances  could  be  foreseen  and 
expressly  provided  for".7  These 
comments  argued  that  a  source  must  be 
permitted  to  demonstrate  in  an 
adjudicatory  hearing  that  any  set  of 
circumstances  rendered  it  unable  to 
comply  for  reasons  entirely  beyond  its 
control. 

EPA  disagrees.  Congress' 
unwillingness  to  specify  in  the  statute 
circumstances  constituting  inability  to 
comply  does  not  mean,  in  EPA’s  view, 
that  it  should  make  no  effort  to  establish 
such  circumstances  in  the  regulations. 

Far  from  indicating  that  a  general 
exemption  should  be  provided,  Congress 
indicated  that  the  inability  to  comply 
exemption  “should  be  construed 
narrowly,  so  as  not  to  open  a  loophole 
or  defeat  the  purposes"  of  the  penalty 
program.*  Providing  for  a  general 
exemption  could  result  in  erroneous  or 
inconsistent  determinations  of  what 
constituted  inability  to  comply,  thereby 
frustrating  Congress’  intent.  Few 
comments  suggested  that  EPA’s  list  was 
deficient  in  omitting  any  particular 
situation. 

The  final  regulations  respond  to 
Congress’  concern  that  some  limited 
flexibility  be  afforded  by  substituting 
the  term  “Act  of  God”  for  the  term 
“natural  disasters.”  The  latter  connotes 
events  that  are  not  necessarily  (though 
usually)  unforeseeable  and  which  affect 
large  numbers  of  people.  The  term  "Act 
of  God”  connotes  a  genuinely 
unforeseeable  event,  whether  or  not 
large  numbers  of  people  are  affected. 
Moreover,  EPA  possesses  authority  to 
"expand  in  the  future  the  list  of  situations 
that  constitute  inability  to  comply 
should  this  become  necessary  to  prevent 
inequity  in  a  particular  case. 

In  addition  to  providing  a  general 
exemption  for  inability  to  comply, 
commenters  encouraged  EPA  to  include 
technological  and  economic 
impossibility  as  being  entirely  beyond 
the  control  of  the  source.  Commenters 
also  argued  that  relief  should  be  granted 
for  sources  that  made  “good  faith” 
efforts  at  compliance.  EPA’s  resolution 
of  these  issues  is  discussed  below. 

B.  Additional  Situations  Constituting 
Inability  To  Comply.  1.  Technological 
Impossibility. — Claims  of  technological 

7 Id . 

•Id. 


impossibility  will  not  provide  a  basis  for 
an  inability  to  comply  exemption. 
Comments  suggested  that  some  SIP 
requirements  are  technologically 
impossible  to  achieve,  and  that  source 
owners  subject  to  such  requirements 
should  be  exempted.  EPA  disagrees.  As 
noted  in  the  preamble  to  the  proposed 
regulations,  the  legislative  history 
indicates  that  sources  should  not  be 
totally  Exempt  from  penalties  by  reason 
of  technological  impossibility.  The 
House  Committee  on  Interstate  and 
Foreign  Commerce  indicated  that  the 
absence  of  any  adequately 
demonstrated  pollution  control 
equipment  would  constitute  grounds  for 
an  exemption  from  the  noncompliance 
penalty  only  if  the  source  “had  made 
maximum  feasible  efforts  to  research 
and  develop  the  necessary  technology  or 
to  assist  some  other  persons  to  do  so.”  9 
Senator  Muskie,  however,  in  discussing 
the  Conference  Report  accompanying 
the  1977  amendments,  emphasized  that 
claims  that  technology  is  not  available 
to  meet  a  certain  emission  standard 
would  not  exempt  a  source  from  the 
penalty.10 

While  the  House  and  Senate  differed 
somewhat  in  their  approaches  to  this 
problem,  it  is  clear  that  neither  House 
contemplated  the  granting  of  an  outright 
exemption.  This  position  is  consistent 
with  the  technology-forcing  philosophy 
of  the  Act,  as  recognized  by  the 
Supreme  Court  (See,  e.g.,  Union  Electric 
Co.  V.  EPA,  427  U.S.  246  (1976)). 

Where  existing  technology  has  not  yet 
demonstrated  compliance,  the  penalty 
will  be  based  upon  the  cost  of  installing 
the  best  available  controls  as 
determined  on  a  case-by-case  basis,  as 
well  as  a  commitment  to  an  appropriate 
research  and  development  (R&D) 
program  designed  to  develop  the  new 
means  of  emission  control  necessary  to 
achieve  the  standards.  Thus,  a  source 
that  has  taken  and  is  continuing  to  take 
all  possible  steps  to  achieve  compliance, 
including  the  installation  of  the  best 
available  controls  and,  where 
appropriate,  participation  in  an 
appropriate  R&D  program,  would  be 
considered  to  be  deriving  no  economic 
benefit  from  its  failure  to  comply;  i.e. 
any  penalty  calculated  would  equal 
zero.  (Appropriate  R&D  projects  will  be 
determined  by  the  Regional  Offices  or 
by  the  Office  of  Research  and 
Development.) 

Calculating  noncompliance  penalties 
on  the  basis  of  best  available  controls 
should  encourage  sources  to  undertake 
vigorous  control  efforts.  Providing  for  an 

9  House  Report  at  70,  FN. 

,#123  Cong.  Rec.  S.  13090-99  (daily  ed.  Aug.  4, 
1977)  (remarks  of  Sens.  Muskie  end  Stafford). 
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outright  exemption  on  the  other  hand 
might  encourage  a  source  subject  to 
stringent  requirements  to  delay 
installing  controls  and/or  to  challenge 
the  control  requirements  in  the  hopes 
that  they  might  be  found  to  be 
impossible  to  achieve.  Basing  the 
penalty  calculation  on  the  cost 
difference  between  installation  of  best 
available  controls  and  those  actually 
installed  eliminates  the  economic 
advantage  experienced  by  sources 
subject  to  impossible  requirements  that 
have  made  no  (or  minimal)  compliance 
efforts  and  those  that  have  installed  the 
best  available  controls.  Providing  for  a 
complete  exemption,  on  the  other  hand, 
would  allow  for  no  distinction  among 
sources  that  made  vastly  different 
compliance  efforts.  This  result  would 
frustrate  the  intent  of  the  Act. 

2.  Inability  To  Pay. — The  preamble  to 
the  proposed  regulations  discussed  the 
possibility  that,  in  certain  instances,  a 
source  that  was  unable  to  obtain 
financing  for  pollution  control 
equipment  could  be  exempted  from  the 
penalty.  To  qualify  for  this  exemption, 
the  source  would  have  to  demonstrate 
that  its  inability  to  obtain  capital 
resulted  from  temporary,  verifiable, 
general  market  conditions.  Merely  being 
a  poor  loan  risk  would  not  entitle  the 
source  to  an  exemption.  Finally,  EPA 
provided  that  in  no  event  could  an 
exemption  be  granted  if  capital  was 
available  to  the  source  owner  or 
operator  for  the  purpose  of  improvement 
or  expansion  of  the  existing  production 
capacity,  or  for  construction  of  new 
production  capacity. 

Commenters  argued  that  the  test  for 
economic  impossibility  should  focus  not 
on  conditions  in  capital  markets,  but  on 
the  financial  condition  of  the  individual 
source. 

EPA  disagrees.  There  is  no  indication 
that  Congress  meant  to  exempt  sources 
that  were  experiencing  economic 
difficulties  except  where  those 
difficulties  are  due  to  temporary, 
verifiable  market  conditions.  As  noted 
in  the  proposal,  the  test  established  by 
the  House  Committee  in  an  earlier 
version  of  the  noncompliance  penalty 
provision  focused  on  conditions  in  the 
capital  markets,  rather  than  on  the 
source’s  individual  financial  position.  “ 
The  Senate  Committee’s  approach  was 
even  more  restrictive,  providing  that 
cost  of  control  should  not  form  the  basis 
for  an  inability  to  comply  exemption. 12 

It  is  also  clear  financially  troubled 
facilities  that  delay  compliance  realize 


"  H.R.  Rep.  No.  94-1175  94th  Cong.,  2d  Sess.  42 
(1976). 

12  S.  Rep.  No.  95-127  95th  Cong..  1st  Sess.  50  (1977) 
[Senate  Report]. 


an  economic  benefit.  Compliance  with 
the  requirements  of  the  Clean  Air  Act  is 
a  cost  of  doing  business.  By  avoiding 
these  costs,  the  source  may  pursue  other 
investments.  The  fact  that  the  soutce 
may  have  operated  at  a  deficit  does  not 
alter  this;  the  effect  of  noncompliance  in 
this  case  is  to  reduce  the  level  of  deficit. 

The  source  also  may  have  gained 
some  level  of  competitive  advantage 
over  others  that  have,  made  the 
expenditures  necessary  tp  achieve 
compliance. 

In  issuing  notices  of  noncompliance, 
however,  EPA  will  consider  whether  a 
source  is  economically  able  to  both  pay 
the  penalty  and  comply  with  applicable 
emission  limitations  without  shutting 
down.  EPA  does  not  intend  to 
implement  this  program  in  a  way  that 
will  force  the  closure  of  sources  that  are 
moving  toward  compliance. 

3.  Best  Engineering  Judgment. — 
Comments  argued  that  noncompliance 
penalties  should  not  be  assessed  against 
sources  that  have  made  good  faith 
efforts  at  compliance.  These 
commenters  noted  that  the  economic 
model  does  not  specifically  provide  a 
credit  for  unsuccessful  compliance 
efforts.  Because  the  penalty  is 
calculated  upon  the  control  method  that 
will  achieve  compliance,  a  source  that 
made  substantial  efforts  at  compliance 
could  be  assessed  the  same  penalty  as 
an  identical  source  that  had  done 
nothing  towards  reducing  its 
emissions.13 

EPA  believes  that  “good  faith”  is  too 
amorphous  a  test  on  which  to  base  an 
exemption.  A  more  objective  test  would 
focus  on  the  reasonableness  of  the 
compliance  method  chosen  and  whether 
or  not  the  failure  of  that  method  was 
foreseeable.  Therefore,  the  regulations 
provide  that  a  source  that  has  obtained 
the  requisite  order  or  decree  shall  be 
exempted  if  it  either  failed  to  achieve 
full  compliance  or  failed  to  meet 
compliance  deadlines,  provided  that 
EPA  finds  that  best  engineering 
judgment  and  due  diligence  were  used 
throughout  the  entire  compliance  plan 
and  that  the  source’s  violation  was  due 
to  unforeseeable  technical  problems. 

This  exemption  is  justified  to  avoid 
inequity  where  sources  have  failed 
despite  best  efforts  to  achieve 
compliance  through  installation  of 
pollution  control  equipment  or  other 
measures  and  where  the  failure  of  the 
control  method  to  achieve  compliance 


13  The  comments,  and  this  discussion  assume  that 
the  method  chosen  would  have  to  be  scrapped  and 
a  completely  different  system  installed.  On  the 
other  hand,  a  source  that  merely  had  to  add  on 
additional  equipment  to  achieve  compliance  would 
only  be  assessed  a  penalty  based  on  the  costs  of  the 
add-on  equipment. 


could  not  have  been  foreseen  in  time  to 
correct  the  situation.  The  source  might 
actually  have  incurred  costs  equal  to  or 
greater  than  would  have  been  incurred 
in  installing  controls  that  are  now 
known  to  be  superior  to  the  source’s 
initial  choice.  In  this  case,  the  source 
would  not  have  derived  an  economic 
benefit  from  its  failure  to  comply. 
Assessment  of  a  noncompliance  penalty 
could  actually  place  the  source  at  a 
competitive  disadvantage  against  a 
source  that  had  done  nothing,  since  both 
ultimately  must  install  necessary 
controls. 

C.  Period  of  the  Exemption.  In  order  to 
petition  for  an  exemption,  the  source 
owner  must  have  been  granted  one  of 
the  orders,  suspensions  or  extensions 
specified  in  the  Act.  Issuance  of  certain 
orders  requires  a  demonstration  that  a 
particular  event  has  already  occurred. 
Comments  argued  that  the  effective  date 
of  certain  exemptions  should  be  the  date 
of  the  underlying  order  or  the  date  of  the 
occurrence  for  which  the  order  was 
issued,  rather  than  the  date  on  which 
the  exemption  was  granted. 

EPA  agrees  that  the  effective  date  for 
certain  exemptions  should  relate  back  to 
the  date  of  the  underlying  order.  Where 
an  order  covers  a  source  that  is 
converting  to  coal  as  its  primary  energy 
source  (§  120(a)(2)(B)(i)),  is  prohibited 
from  converting  from  the  use  of  coal  to 
petroleum  products  or  natural  gas 
(§  120(a)(2)(B)(ii)),  is  utilizing  innovative 
control  technology  (§  120(a)(2)(B)(iii)),  or 
is  granted  an  EPA-approved  suspension 
under  Section  110(g)  (§  120(a)(2)(B)(v)), 
the  underlying  order  sanctions  conduct 
that  will  occur  in  the  future.  For  this 
reason,  the  period  of  any  exemption 
granted  will  begin  on  the  date  of 
issuance  of  the  underlying  order  and 
terminate  on  the  date  for  final 
compliance  specified  in  the  order. 

In  other  cases,  the  exemption  will 
relate  back  to  the  event  that 
necessitated  the  order.  Exemptions  for 
inability  to  comply  for  reasons  entirely 
beyond  the  source’s  control 
(§  120(a)(2)(B)(iv)),  or  energy 
emergencies  pursuant  to  Section  110(f) 

(§  120(a)(2)(B)(v))  are  in  this  category. 

An  exemption  for  inability  to  comply 
should  last  no  longer  than  the  event 
which  necessitates  the  exemption,  or  the 
delay  directly  attributable  to  the  event. 
Such  an  event,  e.g.,  a  fire,  may  occur  at 
any  source,  including  one  that  was  in 
compliance.  If  the  source  had  been  in 
compliance,  the  entire  period  of  ensuing 
noncompliance  could  be  exempt 
(assuming  the  source  complied  with  the 
terms  of  the  schedule  contained  in  the 
underlying  order).  If  the  source  had 
undertaken  compliance  efforts  but  had 
not  yet  achieved  compliance,  any 
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exemption  would  expire 
(notwithstanding  the  expiration  date  of 
the  underlying  order)  when  the  source 
had  reconstructed  its  pollution  control 
equipment  to  the  same  level  that  had 
existed  at  the  time  of  the  fire. 

There  may  also  be  situations  in  which 
only  a  portion  of  the  source’s  inability  to 
comply  was  due  to  reasons  entirely 
beyond  its  control.  In  such  situations, 
EPA  could  reduce  the  amount  of  the 
penalty  assessed  to  take  account  of  this 
partial  inability. 

Exemptions  granted  pursuant  to 
suspensions  under  Section  110(f)  may 
also  pre-date  the  underlying  suspension. 
This  section  authorizes  the  Governor, 
upon  application  of  a  source  owner  and 
after  a  public  hearing,  to  petition  the 
President  to  determine  that  an  energy 
emergency  exists  that  justifies  a 
temporary  suspension  of  certain  SIP 
provisions.  In  the  case  of  an  emergency 
situation,  the  source  owner  might  not  be 
able  to  purchase  conforming  fuels  even 
before  it  actually  receives  a  suspension 
from  the  Governor  following  a 
Presidential  declaration.  EPA  believes 
that  if  the  source  can  demonstrate  that  it 
was  completely  unable  to  purchase 
necessary  fuels,  it  could  be  granted  an 
exemption  as  of  the  date  of  this 
inability,  rather  than  from  the  date  the 
SIP  was  suspended.  In  no  case, 
however,  could  an  exemption  be  granted 
if  the  President  did  not  declare  an 
energy  emergency  and  the  Governor  not 
suspend  the  SIP  applicable  to  the 
source. 

De  Minimis  Exemptions 

Section  120(a)(2)(C)  exempts  a 
‘‘particular  instance  of  noncompliance” 
if  the  Administrator  determines,  after 
notice  and  opportunity  for  a  public 
hearing,  that  the  noncompliance  is  de 
minimis  in  nature  and  duration.  The 
term  “in  nature  and  duration”  is  not 
discussed  in  the  legislative  history.  EPA 
proposed  several  criteria  for  evaluating 
whether  a  particular  violation  is  de 
minimis.  Those  criteria  included  the 
magnitude  of  the  noncompliance, 
whether  such  noncompliance  is  of  a 
recurring  nature,  the  steps  being  taken 
to  minimize  such  excess  emissions,  and 
the  extent  to  which  the  source  has 
benefitted  economically  from  its 
noncompliance. 

EPA  received  many  comments  on  this 
proposal.  Most  of  the  comments  argued 
that  the  only  relevant  factors  for  EPA  to 
consider  in  determining  whether  a 
violation  is  de  minimis  are  the  level  and 
duration  of  the  excess  emissions.  Other 
commenters  argued  that  EPA  should 
consider  the  impact  of  a  particular 
violation  on  ambient  air  quality. 


EPA  believes  that  the  proposed 
criteria  are  reasonable  and  necessary 
for  effective  regulation.  The  criteria 
proposed  by  EPA  were  designed  to  deter 
violations  that  could  have  been  avoided 
without  imposing  unwarranted  burdens 
on  both  EPA  and  the  source.  The  nature 
and  amounts  of  the  pollutant  involved 
and  the  duration  of  a  particular  instance 
of  noncompliance  are  the  leading 
criteria,  but  they  need  not  be  the  only 
ones  considered  in  determining 
eligibility  for  an  exemption. 

Consideration  of  these  other 
enumerated  factors  will  allow  EPA  to 
determine  whether  issuance  of  a  notice 
of  noncompliance  is  warranted  in  any 
given  case.  For  example,  a  source 
experiencing  persistent  minor  violations 
might  be  able  to  eliminate  them  by 
installing  control  equipment  or  by 
improving  O&M  practices.  In  this  case, 
granting  a  series  of  exemptions  might 
not  be  appropriate,  notwithstanding  that 
each  violation,  viewed  separately, 
would  be  de  minimis  in  nature  and 
duration  and  would  have  an 
insignificant  effect  on  air  quality.  The 
assessment  of  a  noncompliance  penalty 
in  such  situations  would  act  as  an 
incentive  for  the  source  to  take 
whatever  steps  were  necessary  to  avoid 
the  periodic  violations.  Further,  such 
sources  are  in  fact  enjoying  an  economic 
benefit  due  to  their  failure  to  install 
necessary  controls  or  utilize  proper 
O&M  procedures. 

If,  on  the  other  hand,  the  source  is 
doing  everything  possible  to  avoid  its 
excess  emissions,  or  if  there  is  no  piece 
of  control  equipment  or  O&M  practice 
that  would  completely  eliminate  the 
violation,  there  would  be  little  or  no 
calculable  economic  benefit  from 
noncompliance.  In  this  case,  the 
assessment  of  a  penalty,  assuming  one 
could  be  quantified,  would  not  be  an 
effective  deterrent  to  future  intermittent 
violations.  Thus,  the  costs  to  the  source 
and  EPA  of  imposing  a  penalty  would 
outweigh  any  benefits. 

Malfunctions 

The  Agency’s  proposed  exemption  for 
de  minimis  violations  included  sudden 
and  unavoidable  breakdowns  of  process 
or  air  pollution  control  equipment.  This 
exemption  will  be  based  on,  among 
other  things,  a  finding  that  the  source’s 
pollution  control  equipment  was 
properly  designed,  operated  and 
maintained,  that  the  amount  and 
duration  of  the  excess  emissions  were 
minimized,  and  that  the  source  had  not 
gained  a  significant  economic  advantage 
from  the  breakdown. 

Comments  supported  EPA’s  proposal 
to  exempt  true  malfunctions  from  the 
penalty.  It  was  suggested  at  the  same 


time  that  such  noncompliance  might  be 
viewed,  and  exempted,  as  being  for 
reasons  entirely  beyond  the  source’s 
control.  One  reason  suggested  in  favor 
of  such  an  approach  was  that 
malfunctions  may  result  in  excess 
emissions  of  considerable  duration  and 
amounts. 

Treating  malfunctions  wherever 
possible  within  the  de  minimis 
exemption  is  reasonable.  Adjudicatory 
hearings  are  not  required  to  determine 
eligibility  for  a  de  minimis  exemption, 
and  a  more  expeditious  and  informal 
notice  and  comment  procedure  can  be 
used.  Treating  malfunctions  within  the 
de  minimis  procedure  also  avoids  the 
necessity  of  obtaining  a  consent  decree 
or  DCO  as  would  be  the  case  under  an 
inability  to  comply  exemption.  There 
may  be  situations,  however,  in  which 
the  nature  or  duration  of  the  violation 
would  not  be  de  minimis.  In  such  cases, 
the  source  would  be  subject  to  the 
penalty,  unless  it  qualified  for  an 
exemption  for  inability  to  comply  for 
reasons  entirely  beyond  its  control. 

Eligibility  for  an  exemption  will  be 
determined  on  a  case  by  case  basis.  The 
source  owner  will  have  to  demonstrate 
that  the  pollution  control  equipment  was 
operated  and  maintained  properly  at  all 
times.  The  owner  must  also  demonstrate 
that  he  received  no  significant  economic 
benefit  from  his  noncompliance.  Any 
activity  that  can  be  foreseen  and 
planned  for  will  not  constitute  a 
malfunction.  This  includes  in  most 
instances  the  phasing  in  and  phasing  out 
of  equipment  and  routine  maintenance 
operations. 

One  issue  raised  by  several 
commenters  concerned  the  effect  of  SIP 
malfunction  provisions.  Several  SIPs 
which  have  been  approved  by  EPA 
contain  provisions  that  do  not  treat 
equipment  malfunctions  as  violations, 
provided  that  the  source  satisfies  certain 
criteria  specified  in  the  SIP.  Commenters 
argued  that  a  source  that  satisfies  a  SIP 
malfunction  provision  would  not  be  in 
violation  of  the  SIP  and  that  assessment 
of  penalties  would  be  improper, 
regardless  of  the  level  of  excess 
emissions. 

EPA  has  recognized  that  some  SIP 
malfunction  provisions  might  not  be 
consistent  with  the  requirements  of  the 
Clean  Air  Act  and  with  the  Agency’s 
malfunction  policy.  On  April  27, 1977, 
EPA  gave  notice  that  it  would  review 
SIP  malfunction  provisions  and,  if 
necessary,  disapprove  them  (42  Fed. 

Reg.  21472).  If  source  is  in  compliance 
with  an  EPA-approved  malfunction 
provision,  then  noncompliance  penalties 
will  not  be  assessed.  EPA,  however, 
may  make  an  independent  assessment 
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of  whether  the  excess  emissions 
constitute  a  malfunction  under  the  SIP. 

Federal  State,  and  Municipal  faciiities 

The  final  regulations  are  applicable  to 
federal,  State,  and  municipal  facilities. 

In  the  preamble  to  the  proposed 
regulations,  EPA  stated  its  conclusion 
that  Congress  intended  that 
noncompliance  penalties  apply  to  such 
government  entities.  Comments  argued 
that  a  penalty  should  not  be  assessed 
because  it  is  the  citizen,  not  the 
government-owned  facility,  that  benefits 
from  noncompliance.  Federal 
commenters  argued  that  Section  120 
provides  no  real  incentive  to  achieve 
compliance  because  the  federal 
government  both  pays  and  collects  the 
penalties. 

EPA  finds  no  legal  basis  for 
exempting  government  owned  facilities. 
Congress  waS  aware  of  the  special 
considerations  that  might  apply  to 
» government-owned  facilities.  The 
statute  covers  them,  and  there  is  no 
indication  in  the  legislative  history  that 
Congress  intended  to  exempt  them. 
Section  118  subjects  the  federal 
government  to  all  federal,  State  and 
local  air  pollution  control  requirements, 
as  well  as  any  applicable  process  or 
sanction  to  the  same  extent  as  any  non¬ 
governmental  entity.  The  applicability  of 
the  Clean  Air  Act  to  States  and 
municipalities  is  also  well  established. 

Furthermore,  the  purpose  of  Section 
120  is  to  recapture  the  costs  that  a 
source  avoids  by  not  complying  with  the 
law.  A  noncomplying  government- 
owned  facility  avoids  these  costs  in 
much  the  same  way  that  a  privately 
owned  source  does.  Thus,  unless  they 
qualify  for  one  of  the  specified 
exemptions,  government-owned 
facilities  will  be  assessed 
noncompliance  penalties. 

Electric  Utilities 

Section  120  (d)(2)(A)  provides  that  the 
amount  of  the  penalty  shall  be  equal  to 
the  economic  value  that  a  delay  in 
compliance  has  to  the  source  owner. 
Comments  argued  that  regulated  utilities 
should  be  exempted  from  Section  120,  or 
be  separately  treated,  on  the  ground  that 
the  nature  of  regulation  is  such  that  the 
beneficiaries  of  a  utility’s  failure  to 
comply  are  its  ratepayers,  not  the  utility 
or  its  shareholders.  Charges  for  utility 
service  are  set  by  public  utility 
commissions  at  a  level  estimated  to  be 
sufficient  to  recover  operating  costs  and 
earn  a  fair  return  on  the  capital  invested 
in  the  equipment  used  to  provide  electric 
service.  Pollution  control  equipment 
constitutes  invested  capital  of  this  kind. 
Assuming  that  the  rate  setting  process 
works  properly,  it  is  argued  the  cost  of 


pollution  control  devices  is  passed 
through  to  the  ratepayers  making  them, 
not  the  utility,  the  economic 
beneficiaries  of  delayed  compliance.  In 
the  alternative,  utilities  argued  that  if 
EPA  assesses  penalties,  it  should  modify 
the  economic  model  to  reduce  the 
penalty  by  the  amount  of  cost  savings 
passed  through  to  the  ratepayers. 

EPA  disagrees.  There  is  no  statutory 
basis  for  exempting  electric  utilities.  The 
legislative  history  indicates  that 
Congress  did  not  intend  that  regulated 
utilities  be  exempted  from  the  penalty. 
The  Senate  Report  assumed  that 
noncomplying  electric  utilities  would  be 
covered.14  Additionally,  an  effort  was 
made  to  grant  exemption  to  the 
Louisville  Gas  and  Electric  Company 
because  of  its  continued  efforts  to 
develop  scrubbing  technology. 15  This 
effort  would  not  have  been  necessary  if 
utilities  in  general  were  to  be  exempted 
from  penalties. 

There  is  also  no  legal  or  economic 
basis  for  according  special  treatment  to 
utilities  because  they  are  regulated.  The 
purpose  of  Section  120  is  to  establish  a 
penalty  that  makes  the  source  owner  or 
operator,  i.e.,  the  decision  maker, 
indifferent,  from  an  economic  viewpoint, 
between  on-time  compliance  compared 
to  delayed  compliance  with  payment  of 
the  penalty.  To  achieve  this  indifference, 
the  penalty  must  remove  the  incentives 
to  delay  compliance — the  opportunities 
for  alternative  investments  and 
improved  market  position.  These 
incentives  do  not  disappear,  either  in 
the  case  of  regulated  or  non-regulated 
industries,  simply  because  some  of  the 
benefit  of  avoidance  of  obligatory  costs 
is  passed  through  rather  than  retained. 
All  industries,  whether  or  not  regulated, 
may,  in  theory,  pass  through  costs  or, 
conversely,  the  benefit  of  cost 
avoidance.  (The  benefit  in  both  cases 
may  simply  change  from  a  quantifiable 
dollar  benefit  to  the  somewhat  more 
intangible  benefit  of  improved  market 
position).  The  fact  that  the  mechanism  is 
a  price  in  some  cases  and  a  rate  in 
others  is  immaterial.  Congress  noted 
explicitly  that  noncomplying  utilities,  to 
the  extent  they  can  lower  their  rates, 
can  attract  new  customers.16  Congress 
significantly  did  not  provide  for  any 
industry  that  penalties  be  reduced  to  the 
extent  benefits  were  passed  through. 
The  fact  that  the  benefits  of  improved 
market  position  were  to  be  recouped 
indicates,  in  fact,  the  opposite  intention. 
The  Congressional  plan  to  equalize  the 


“Senate  Report  at  49. 

“See.  123  Cong.  Rec.  S.  9435  (daily  ed.  June  10. 
1977)  (remarks  of  Sens.  Huddleston  and  Muskie). 
See  also  H.  8664.  8669  (remarks  of  Congressman 
Waxman)  (daily  ed.  Aug.  4. 1977). 

“Senate  Report  at  49. 


market  position  of  those  who  complied 
and  those  who  delayed  complying 
would  be  frustrated  by  a  method  of 
computation  that  in  effect  ignores 
Congress’  focus  on  the  central  role  and 
operative  significance  of  the 
decisionmaker. 

The  specificity  of  the  statute  in 
defining  the  costs  that  EPA  is  to 
consider  in  determining  the  economic 
value  of  noncompliance  further 
evidences  this  intent.  The  penalty 
(economic  value  of  noncompliance) 
must  equal  the  capital  costs  of 
compliance  and  debt  service  over  a 
normal  amortization  period,  not  to 
exceed  ten  years,  operation  and 
maintenance  costs  foregone,  and  any 
additional  economic  value  of  delay. 
Similarly,  the  statute  limits  credits  to 
expenditures  made  by  the  source  to 
come  into  compliance.  This  specificity 
regarding  the  calculation  of  credits 
indicates  that  Congress  did  not  intend 
that  revenues  from  ratepayers  lost  by 
failure  to  comply  on  time  were  to  be 
subtracted  in  computing  the  penalty. 

V.  Administrative  and  Judicial  Review 

A.  Adjudicatory  Hearings.  EPA’s 
proposed  noncompliance  penalty 
regulations  provided  that  a  source  has 
45  days  to  petition  for  an  adjudicatory 
hearing  to  challenge  the  finding  of 
violation  that  led  to  issuance  of  a  notice 
of  noncompliance,  petition  for  an 
exemption,  or  challenge  a  recalculation 
of  the  penalty.  A  hearing  would  be 
granted  if  the  source  presented 
information  which  if  true  would  alter  the 
liability  of  the  source. 

Commenters  argued  that  EPA  lacked 
authority  to  deny  a  request  for  an 
adjudicatory  hearing  in  view  of  the 
language  of  Section  120(b)(5),  which 
states  that  the  EPA’s  implementing 
regulations  “shall  require  the 
Administrator  to  provide  a  hearing  on 
the  record’’  whenever  the  source 
submits  a  petition. 

EPA  disagrees.  Despite  the  seemingly 
non-discretionary  language  of  the 
statute,  an  administrative  agency  may 
deny  a  formal  hearing  if  it  clearly 
appears  from  the  data  submitted  in  the 
petition  that  the  source  has  not  raised 
any  significant  questions  of  material 
fact.  See,  e.g.,  Weinberger  v.  Hynson, 
Westcott  and  Dunning,  Inc.,  412  U.S.  609 
(1973);  Federal  Power  Comm.  v.  Texaco, 
Inc.,  377  U.S.  33  (1964).  Furthermore,  the 
granting  of  a  hearing  is  not  necessary  to 
protect  the  due  process  rights  of  the 
source.  The  regulations  provide  that  any 
denial  of  a  hearing  constitutes  final 
agency  action  and  may  be  reviewed  by 
the  court.  This  right  of  judicial  review 
ensures  that  the  source  will  not  be 
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prejudiced  by  the  Agency’s  decision  to 
deny  a  hearing. 

Other  commenters  argued  that  the  45 
day  time  period  provided  for  response  to 
notices  of  noncompliance  was  too  short. 
These  commenters  argued  that  EPA 
should  either  extend  the  45  day  period, 
or  allow  the  source  to  amend  its 
petition. 

The  45  day  time  limit  for  the  submittal 
of  petitions  is  established  by  the  statute. 
EPA  will  allow,  however,  a  source  to 
amend  its  petition  within  the  45  day 
period.  Leave  to  amend  after  the  45  day 
period  may  be  granted  if  the  source 
demonstrates  that  changed  conditions 
occurring  after  the  45  day  period  make 
amendment  of  the  original  petition 
necessary.  EPA  believes  that  these 
procedures  provide  the  source  with 
adequate  opportunity  to  submit  an 
acceptable  petition.  The  petition  itself 
need  not  be  an  elaborate  legal  brief.  It 
need  only  set  forth  clearly  the  grounds 
on  which  the  source  believes  it  is 
entitled  to  relief. 

Another  issue  raised  concerned  the 
amount  of  time  provided  for 
adjudicatory  hearings.  Commenters 
noted  that,  read  literally,  the  Act 
requires  that  the  Administrator  reach  a 
final  decision  within  90  days  of  the  date 
the  source  requests  a  hearing.  The 
proposed  regulations,  however, 
provided  for  an  initial  decision  by  an 
Administrative  Law  judge  (ALJ)  within 
90  days  of  the  date  of  the  granting  of  the 
hearing.  Some  commenters  argued  that 
tha  Act’s  literal  requirements  should  be 
followed.  Other  commenters  argued  that 
due  process  requires  that  the  source  be 
allowed  to  raise  for  consideration  every 
legitimate  issue  and  that  this  right  must 
take  precedence  over  any  arbitrary  time 
limit. 

It  is  clear  that  Congress  intended  that 
the  necessary  adjudicatory  hearings  be 
conducted  quickly  to  minimize  the 
source's  uncertainty  of  its  liability  for 
the  penalty.  However,  it  is  also  clear 
that  any  hearing  must  comport  with 
requirements  of  due  process.  The 
Agency  believes  that  the  requirement 
that  the  Administrator  reach  a  final 
decision  within  90  days  of  the  time  the 
hearing  is  requested  might  not  be 
adequate  in  some  instances  to  ensure 
these  due  process  rights.  For  this  reason 
the  final  regulations  provide  that  the 
ALJ  shall  issue  an  initial  decision  within 
90  days  after  the  hearing  is  granted.  The 
regulations  also  provide  that  this  90  day 
period  may  be  extended  by  agreement 
of  the  parties. 

EPA  will  attempt  to  carry  out  these 
hearings  within  the  specified  time 
periods.  Failure  to  do  so  in  an  individual 
hearing,  however,  will  not  lead  to 
dismissal  of  the  action  or  affect  the 


accrual  of  penalties.  Such  an  automatic 
dismissal  would  give  sources  an 
incentive  to  delay  the  proceedings.  In 
order  to  avoid  prejudice  to  the  source, 
however,  the  regulations  provide  that  no 
penalty  payment  will  be  due  until  180 
days  after  the  source  receives  a  final 
administrative  decision  on  its  petition. 
Thus,  no  source  will  be  forced  to  pay  a 
penalty  amount  it  is  disputing  while 
challenges  to  resolve  that  dispute  are 
underway. 

B.  Limitation  of  Issues  for  Hearings. 
Section  307(b)(1)  of  the  Act  provides 
that  rules  of  national  scope  issued  by 
the  Administrator  are  reviewable  on 
petition  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
filed  within  60  days  of  their 
promulgation.  Section  307(b)(2)  provides 
that  administrative  action  that  could 
have  been  reviewed  “shall  not  be 
subject  to  judicial  review”  in 
enforcement  proceedings. 

These  judicial  review  provisions 
evidence  Congress’  belief  that  the  public 
interest  is  best  served  by  an  early  and 
consistent  disposition  of  legal 
challenges  to  the  provisions  of 
regulations  issued  under  the  Clean  Air 
Act.  That  intent  would  be  nullified  if 
EPA  were  to  allow  challenges  to  its 
regulations  in  proceedings  under  Section 
120.  To  carry  out  Congress’  purpose  in 
this  respect,  EPA’s  final  regulations 
define  the  issues  that  may  and  may  not 
be  raised  in  individual  adjudicatory 
hearings. 

Comments  argued  that  EPA  may  not 
restrict  the  issues  which  may  be  raised 
in  an  adjudicatory  hearing.  EPA 
disagrees.  The  issues  excluded  from 
adjudicatory  hearings  are  the  kind  of 
issues  Congress  intended  for  early, 
consistent  resolution.  The  purpose  of 
Section  307  of  the  Act  is  to  promote 
consistent  interpretations  of  the  law  by 
centralizing  judicial  review.  Allowing 
sources  to  raise  these  issues  in  the 
context  of  an  adjudicatory  hearing 
would  violate  the  provisions  of  Section 
307,  increase  the  likelihood  of 
inconsistent  determinations,  complicate 
the  hearings,  and  make  it  difficult  to 
render  initial  decisions  within  90  days. 

C.  Additional  Adjudicatory  Hearings. 
EPA’s  proposed  regulations  limited  the 
instances  in  which  a  source  could  be 
granted  an  adjudicatory  hearing.  A 
source  could  seek  a  hearing  to  challenge 
the  finding  that  it  was  in  violation  of 
applicable  legal  requirements,  that  it 
was  entitled  to  an  exemption,  or  that 
EPA’s  calculation  of  the  penalty  was 
erroneous.  Commenters  suggested 
several  additional  situations  in  which 
EPA  should  provide  for  adjudicatory 
hearings. 


The  final  regulations  expand  the  list 
of  situations  for  which  a  hearing  may  be 
granted  to  include  a  finding  that  a 
source  has  not  achieved  final 
compliance,  and  a  decision  to  revoke  an 
exemption.  Another  issue  suggested  in 
the  comments  as  requiring  a  hearing 
would  be  EPA’s  determination  that  a 
source  was  a  “major  source”,  or 
whether  the  person  issued  the  notice  is 
an  “owner  or  operator”  of  the  stationary 
source  and  thus  subject  to  Section  120. 
EPA  believes  that  the  source's  ability  to 
raise  these  issues  is  implicit  in  any 
hearing  on  the  finding  of  violation  and 
that  a  special  hearing  category  for  these 
issues  is  unnecessary. 

The  regulations  also  limit  decisions 
that  constitute  final  Agency  action  to 
those  listed  in  the  regulations.  Judicial 
review  is  available  on  all  of  these  issues 
provided  that  the  source  exhausts  all  of 
its  administrative  remedies.  To  exhaust 
administrative  remedies  the  source  must 
request  an  administrative  hearing  and 
must  appeal  or  attempt  to  appeal  any 
unfavorable  decision  to  the 
Administrator. 

D.  Informal  Hearings.  Section 
120(a)(2)(C)  of  the  Act  provides  for 
informal  hearings  to  determine  whether 
a  source  should  be  exempted  because 
its  noncompliance  is  de  minimis.  Such 
hearings  need  not  meet  the  requirements 
of  the  Consolidated  Rules.  A  source 
applying  for  a  de  minimis  exemption 
must  submit  all  relevant  information. 
The  hearing  shall  be  scheduled  upon 
notice  to  the  public.  Opportunity  for 
submission  of  questions  by  the  public  to 
the  petitioner  shall  be  afforded,  but  the 
hearing  officer  may  exercise  his 
discretion  to  limit  the  number  of 
questions  allowed.  The  decision  of  the 
hearing  officer  will  be  made  in  writing 
within  a  reasonable  period  of  time  after 
the  close  of  the  hearing. 

Where  a  State  has  been  delegated  the 
noncompliance  penalty  program,  its 
hearings  on  challenges  to  notices  and 
exemption  requests  may  be  informal  so 
long  as  the  conditions  established  in 
Section  67.11  of  the  Regulations  are  met. 
Where  a  State  hearing  is  held,  any  EPA 
hearing  to  review  State  exemption 
decisions  or  penalty  assessments  may 
be  of  an  informal  nature. 

E.  Confidentiality.  Comments 
received  expressed  concern  that  EPA 
take  adequate  precautions  to  ensure  the 
confidentiality  of  any  business 
information  submitted  by  the  source  in 
the  context  of  a  penalty  assessment. 
EPA  recognizes  the  need  to  protect  the 
confidentiality  of  business  information. 
The  procedures  that  EPA  will  follow  in 
handling  confidential  information  are 
codified  at  40  CFR  2.201  et  seq.  These 
procedures  require  that  the  source 
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specify  the  materials  that  it  believes  are 
entitled  to  confidential  treatment. 

VI.  State  Involvement 

A.  Delegation.  Part  67  deals  with  State 
involvement  in  assessing  and  collecting 
noncompliance  penalties.  EPA 
encourages  all  States  that  are  interested 
in  the  program  to  seek  delegation  as 
soon  as  possible.  Penalties  assessed  by 
a  State  will  be  paid  to  that  State. 

In  order  to  be  delegated  the  authority 
to  administer  this  program,  a  State  must 
request  a  delegation  by  describing  its 
proposed  program.  The  request  must 
indicate,  among  other  things,  the 
availability  of  adequate  staff  and  funds 
and  the  capability  for  conducting  the 
necessary  financial  analysis  and 
administrative  hearings,  as  well  as  an 
indication  that  the  State  possesses 
adequate  legal  authority  to  carry  out  the 
program.  Where  specific  assistance  from 
EPA  will  be  necessary,  the  State  request 
should  so  indicate. 

After  a  State  delegation  is  in  effect, 
EPA  will  retain  concurrent  authority  to 
assess  and  collect  a  penalty  against  any 
source  within  that  State  that  is  subject 
to  the  penalty  and  against  which  the 
State  has  failed  to  take  appropriate 
action.  The  Act  requires  that  EPA 
review  a  State’s  administration  of  the 
noncompliance  penalty  program  to 
ensure  that  it  conforms  to  the 
requirements  of  the  Act  and  EPA’s 
regulations.  To  enable  such  review,  the 
proposed  regulations  specified  extensive 
reporting  requirements  for  States  to 
follow.  Comments  received  objected  to 
these  proposed  requirements  as 
unnecessarily  stringent,  and  urged  that 
they  be  reduced. 

The  final  regulations  reduce  the 
mandatory  reporting  requirements  to  the 
greatest  extent  possible.  The  regulations 
require  the  State  to  provide  a  copy  of 
each  penalty  calculation  which  it 
performed  or  approved,  together  with 
any  information  needed  to  verify  its 
accuracy.  This  information  is  required 
by  the  Act  itself.  Additionally,  upon 
request  by  the  Administrator,  the  State 
must  furnish  a  copy  of  the  record 
compiled  in  any  administrative  hearing 
which  it  conducted.  Transmittal  of  this 
information  is  necessary  to  enable  EPA 
to  fulfill  its  non-discretionary  duty  under 
Section  120(b)(6)  to  review,  upon  request 
by  the  source  owner  or  operator,  the 
State’s  decision  in  any  administrative 
hearing. 

Additional  reporting  procedures,  if 
any,  which  may  be  needed  to  ensure 
adequate  EPA  oversight  of  the  State’s 
program  will  be  specified  in  the 
individual  delegation  of  authority.  This 
procedure  will  enable  EPA  and  the  State 
to  structure  any  necessary  reporting 


mechanism  in  a  manner  that  is  most 
convenient  for  the  State.  EPA  oversight 
of  State  penalty  programs  will  diminish 
as  the  State  demonstrates  continued 
implementation  of  the  program  in 
accordance  with  the  requirements  of  the 
law. 

Where  the  Administrator  determines 
that  a  source  has  been  overlooked,  or 
that  other  steps  subsequent  to  the 
issuance  of  a  notice  of  noncompliance 
have  not  been  taken,  he  will  notify  the 
State  that  EPA  will  issue  a  notice  of 
noncompliance  or  take  other 
appropriate  measures  if  the  State  does 
not  cure  the  defects  in  its  proceedings 
within  30  days.  The  penalty  will  be 
calculated  from  the  date  the  source  first 
received  a  notice  of  noncompliance  from 
either  the  State  or  EPA. 

Provision  is  also  made  in  the 
regulations  for  review  of  State 
exemption  decisions  and  penalty 
assessments.  Where  the  Administrator 
disapproves  a  State  action,  EPA  will 
then  take  whatever  steps  are  necessary 
to  assess  the  penalty  against  that  source 
in  accordance  with  these  regulations.  If 
the  Administrator  determines  that  the 
State  has  generally  failed  to  administer 
the  program  as  required  in  the 
regulations,  he  shall  so  notify  the  State, 
setting  forth  the  reasons  for  such  a 
determination.  The  State  may  then 
respond.  If  the  State  cannot  so 
demonstrate  conformity  with  the 
regulations,  the  Administrator  will 
withdraw  the  delegation  and  implement 
the  program. 

Final  Action 

The  following  regulations  and  the 
appendices  thereto  are  nationally 
applicable,  and  this  action  is  based 
upon  a  determination  of  nationwide 
scope  and  effect.  Therefore,  under 
Section  307(b)  (1)  of  the  Act,  judicial 
review  may  be  sought  only  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Petitions  for 
judicial  review  must  be  filed  on  or 
before  [insert  date  60  days  after 
publication  date].  Under  Section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
this  Notice  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  brought 
by  EPA  to  enforce  these  requirements. 
(Sections  120,  301  and  114  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7420,  7601  and 
7414) 

Douglas  M.  Costle, 

Administrator. 

July  7, 1980. 

Responses  to  Comments 

Note.— -Responses  to  Comments  will  not  be 
printed  in  CFR. 


I.  General 

1.  (a)  Monitored  violations  that  fall 
within  the  range  of  error  in  monitoring 
equipment  should  not  constitute 
noncompliance. 

Response:  The  SIP  regulation 
applicable  to  a  particular  source  defines 
what  constitutes  noncompliance,  and 
specifies  the  testing  method  by  which 
compliance  will  be  determined.  There  is 
no  basis  in  the  Act  or  legislative  history 
for  requiring  that  EPA  consider  the 
range  of  error  in  monitoring  equipment 
before  determining  that  a  violation 
exists,  unless  the  SIP  itself  so  specifies. 
Any  violation  of  the  SIP  requirements  as 
approved  by  EPA  subjects  the  source  to 
noncompliance  penalties. 

(b)  Does  the  noncompliance  penalty 
apply  to  violations  of  reporting 
requirements  or  increments  of  progress? 

Response:  The  statute  provides  that 
all  violations  that  result  in  an  ecomomic 
benefit  to  the  source  are  subject  to 
noncompliance  penalties.  This  could 
include  violations  of  reporting 
requirements  or  increments  of  progress. 

2.  Sources  should  not  be  assessed 
noncompliance  penalties  where  SIPs: 

(a)  are  subject  to  a  revision  and  the 
federal  government  has  not  acted  on  the 
revision  within  a  reasonable  time. 

(b)  are  about  to  be  changed  and,  as 
changed,  the  source  would  no  longer  be 
in  violation. 

Response  (a)  and  (b):  A  source  is 
subject  to  the  provisions  of  a  SIP.  SIP 
revisions  are  effective  only  after 
approval  by  EPA.  The  pendency  of  a  SIP 
revision  does  not  excuse  the  source  from 
complying  with  the  existing  SIP,  or 
insulate  the  source  from  noncompliance 
penalties. 

(c)  have  been  stayed  by  a  State  court. 

Response:  As  noted  in  the  preamble, 

EPA  is  determining  the  effect  of  State 
court  stays  in  light  of  the  recent  opinion 
in  Illinois  v.  Commonwealth  Edison 
Company,  and  will  announce  its  policy 
on  this  as  soon  as  this  analysis  is 
completed. 

3.  If  a  source  decides  to  shut  down 
upon  issuance  of  a  notice  of 
noncompliance,  the  source  should  not  be 
liable  for  the  penalty. 

Response:  A  source  that  complies  by 
permanently  ceasing  operation  is  no 
longer  in  violation  of  the  law  and  will 
not  be  assessed  a  penalty  for  the  period 
of  time  after  its  shutdown.  The  source 
has,  however,  enjoyed  the  benefit  of 
noncompliance  up  to  the  time  of 
shutdown,  and  a  penalty  is  appropriate. 
The  preamble  discusses  how  credits  will 
be  granted  when  a  source  owner  or 
operator  complies  by  replacing  an  older 
facility. 
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4.  Some  sources  operate  only 
intermittently.  Will  the  penalty  be 
limited  to  periods  during  which  the 
source  is  actually  operating? 

Response:  EPA  will  calculate 
noncompliance  penalties  for  the  entire 
period  from  receipt  of  a  notice  of 
noncompliance  until  the  source  actually 
achieves  final  compliance.  By  failing  to 
make  necessary  expenditures  to  install 
pollution  controls,  the  source  achieves 
an  economic  benefit.  This  benefit  is 
enjoyed  until  these  expenditures  are 
made,  whether  the  source  operates  for 
the  full  12  months  or  some  lesser  period. 
There  may,  of  course,  be  a  reduction  in 
the  amount  of  O&M  penalty  reflecting 
the  source’s  intermittent  operation. 

5.  The  penalty  should  not  be  assessed 
against  nonferrous  smelters  until 
Nonferrous  Smelter  Order  regulations 
are  promulgated. 

Response:  EPA  will  not  assess 
penalties  against  smelters  for  violations 
of  sulfur  dioxide  requirements  prior  to 
promulgation  of  the  nonferrous  smelter 
order  regulations.  Further,  smelters  will 
be  allowed  adequate  time  in  accordance 
with  the  statute  and  the  regulations  to 
apply  for  and  receive  a  §  119  order  prior 
to  imposition  of  §  120  penalties. 
Violations  of  requirements  relating  to 
other  pollutants  will  not  be  affected  by 
these  smelter  regulations. 

0.  The  definition  of  “applicable  legal 
requirements”  should  include  variances, 
and  a  source  operating  in  accordance 
with  the  provisions  of  a  variance  should 
not  be  subject  to  the  penalty. 

Response:  The  term  “variance”  is 
loosely  used  to  describe  a  variety  of 
procedures  which  have  differing  legal 
effects.  As  lfsed  by  EPA,  the  term 
“variance”  refers  to  an  EPA-approved 
SIP  revision  under  Section  110  of  the 
Act.  To  be  approvable  by  EPA,  the 
revision  must  be  such  that  it  would  not 
prevent  the  attainment  and  maintenance 
of  the  national  ambient  air  quality 
standards.  Upon  approval  by  EPA,  such 
a  revision  amends  the  SIP,  and 
compliance  with  its  provisions 
constitutes  compliance  with  the  SIP. 
Other  “variances"  do  not  satisfy  these 
criteria  and  do  not  constitute  an 
“applicable  legal  requirement"  of  a  SIP. 

7.  Penalties  should  only  be  imposed 
on  sources  that  are  not  installing 
pollution  controls  as  rapidly  as  possible. 

Response:  EPA  disagrees.  Even  a 
source  that  is  installing  controls  as 
rapidly  as  possible  is  benefitting  from  its 
failure  to  achieve  compliance  with  the 
requirements  of  the  law  as  of  the  date  of 
receipt  of  a  notice  of  non-compliance. 

8.  Information  required  under  the 
model  could  give  an  advantage  to 
competitors. 


Response:  A  source  may  seek 
confidential  treatment  for  information 
provided  pursuant  to  statute  under  the 
provisions  of  40  CFR  Part  2. 

II.  Exemptions 

1.  Prehearing  conferences  concerning 
petitions  for  exemptions  should  be 
provided  so  that  issues  can  be  resolved 
without  a  hearing. 

Response:  EPA  encourages  prehearing 
conferences.  As  noted  in  the  regulations, 
EPA  will  generally  follow  its 
Consolidated  Rules  of  Practice  for 
adjudicatory  hearings.  These 
Consolidated  Rules  provide  explicitly 
for  prehearing  conferences. 

2.  A  source  obtaining  a  delayed 
compliance  order  in  connection  with  a 
revised  SIP  requirement  should  be 
automatically  exempted  under  Section 
120. 

Response: -Section  120  is  designed  to 
recapture  the  economic  benefit  enjoyed 
by  a  source  that  does  not  achieve  timely 
compliance  with  SIP  requirements. 
Sources  obtaining  DCOs  enjoy  an 
economic  benefit  by  not  having 
achieved  such  timely  compliance.  Whild 
insulated  from  a  civil  enforcement 
action  under  Section  113  or  citizen’s 
suits  under  Section  304  during  that 
period,  there  is  no  reason  such  sources 
should  also  enjoy  the  economic  benefit 
of  delay  unless  they  qualify  for  an 
exemption  under  Section  120.  The  fact 
that  the  DCO  relates  to  a  revised  rather 
than  an  existing  SIP  requirement  does 
not,  in  and  of  itself,  provide  a  basis  for 
giving  it  special  treatment.  Section  120 
also  specifies  the  circumstances  under 
which  a  DCO  exempts  a  source  from 
noncompliance  penalties. 

3.  A  consent  decree  should  exempt  a 
source  as  an  inability  to  comply. 

Response:  EPA  disagrees.  The 
existence  of  a  consent  decree  is  the 
result,  not  the  cause  of,  the  source's 
failure  to  comply  on  time.  It  is  an 
enforcement  response  to  the  fact  that 
the  source  is  in  violation.  The  standard 
for  obtaining  a  consent  decree  is  that 
the  source  is  unable  to  comply 
immediately.  The  standard  for  receiving 
an  exemption  is  more  stringent,  i.e.,  that 
the  inability  resulted  from  reasons 
entirely  beyond  the  control  of  the 
source.  Sources  on  consent  decrees  do 
obtain  an  economic  benefit  from  their 
delayed  compliance.  The  noncompliance 
penalty  recovers  this  benefit. 

4.  A  source  owner  should  not  be 
required  to  possess  a  final  court  order  or 
consent  decree  in  order  to  petition  for 
an  exemption  based  on  inability  to 
comply  for  reasons  entirely  beyond  the 
source’s  control. 

Response:  EPA  disagrees.  Until  a 
court  order  or  decree  is  final  EPA 


cannot  determine  whether  it  may  serve 
as  a  predicate  to  the  exemption.  Where 
the  event  giving  rise  to  the  inabilty 
occurred  prior  to  the  order,  however,  the 
exemption  may  relate  back  to  the  date 
on  which  the  inability  to  comply  arose. 
Thus,  the  source  owner  will  not  be 
prejudiced  by  a  delay  in  finalizing  the 
order  or  decree. 

5.  The  statute  authorizes  the  issuance 
of  delayed  compliance  orders  (DCOs) 
which  extend  beyond  July  1, 1979,  or  the 
issuance  of  DCOs  after  July  1, 1979.  Such 
DCOs  could  serve  as  a  predicate  for  an 
exemption  for  inability  to  comply. 

Response:  Section  113(d)(1)(D) 
provides  that  a  DCO  must  "provide  for 
final  compliance  as  expeditiously  as 
practicable  but  *  *  *  in  no  event  later 
than  July  1, 1979,  or  three  years  after  the 
date  for  final  compliance”  specified  in 
the  SIP,  whichever  is  later.  Thus,  unless 
the  SIP  specified  a  final  compliance  date 
later  than  July  1, 1976,  EPA  may  not 
issue  or  approve  a  DCO  with  a  final 
compliance  date  later  than  July  1, 1979. 

6.  A  source  that  has  made  a 
substantial  commitment  to  replacing  an 
old  facility  should  be  eligible  for  an 
inability  to  comply  exemption.  This 
should  be  available  even  if  complicance 
might  have  been  achieved  by  means 
other  than  replacement. 

Response:  EPA  disagrees. 
Noncomplying  sources  that  are 
replacing  facilities  have  nonetheless 
enjoyed  economic  benefit  from  delay. 

No  exemption  for  such  sources  is 
authorized  in  the  Act  dr  legislative 
history.  EPA  does,  however,  wish  to 
encourage  replacement  and  has 
accordingly  provided  that  the  source, 
within  the  framework  of  the  economic 
model,  may  use  the  costs  of  the 
replacement  facility  as  a  credit  against 
the  penalty. 

7.  EPA  should  not  assess  penalties 
against  sources  that  have  installed 
pollution  control  equipment  which  has 
occasional  periods  of  violation. 

Response:  Any  source  in  violation  of 
emission  limitations  is  subject  to  the 
penalty  unless  exempted.  The  mere 
installation  of  pollution  control 
equipment  does  not  exempt  a  source, 
since  the  source  owner  may  still  be 
avoiding  O&M  costs.  If  no  economic 
savings  resulted  from  the  occasional 
violation,  however,  no  penalty  is 
assessable.  Where  occasional  violations 
do  result  in  benefit,  several  exemptions 
might  be  applicable.  There  is  no 
statutory  basis,  however,  for  exempting 
all  occasional  violations.  Some  may 
provide  the  kind  of  benefit  Congress 
intended  to  recapture. 

8.  An  exemption  should  be  available 
for  violations  caused  by  phasing  in  and 
out  of  pollution  control  or  process 
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equipment  or  both,  as  well  as  for  routine 
maintenance  operations. 

Response:  Generally,  these 
procedures  are  foreseeable  and  would 
not,  therefore,  be  considered 
unavoidable  malfunctions.  If,  however, 
the  source  can  demonstrate  that  the 
above  violations  meet  the  criteria  for 
malfunctions  established  in  the 
regulations,  an  exemption  would  be 
available. 

9.  A  source  owner  should  be 
automatically  exempted  for  short  term 
violations  where  EPA  or  the  State  has 
approved  the  pollution  control 
equipment.  It  should  not  have  to  petition 
formally  for  an  exemption  and  satisfy 
the  requirements  specified  in  the 
regulations. 

Response:  EPA  disagrees.  EPA  does 
not  approve  equipment  as  such.  The 
source  is  responsible  for  determining 
that  the  control  method  is  adequate  to 
meet  the  applicable  requirement.  The 
source  is  also  responsible  for  operating 
and  maintaining  the  equipment  to 
ensure  continuous  compliance. 

10.  Sources  that  have  installed 
approved  control  equipment  which  does 
not  operate  as  designed  should  be 
exempted. 

Response:  Failure  of  control 
equipment  to  operate  as  designed  may 
allow  a  source  to  get  relief  under  the 
exemption  for  inability  to  comply 
despite  best  efforts. 

11.  A  source  owner  should  not  have  to 
demonstrate  that  its  pollution  control 
equipment  was  properly  designed  in 
order  to  obtain  an  exemption  based  on  a 
malfunction.  Ensuring  proper  design  is 
not  the  source  owner’s  responsibility. 

Response:  EPA  disagrees.  The  source 
owner  must  bear  the  responsibility  to 
purchase  and  install  pollution  controls 
adequate  to  maintain  compliance.  The 
source  owner  is  the  person  most  familiar 
with  any  peculiarities  of  the  production 
process  that  might  make  certain  types  of 
pollution  controls  necessary  and  others 
inappropriate.  There  may  be  instances, 
however,  in  which  the  problems  with  the 
control  equipment  were  unforeseeable 
or  unavoidable,  or  the  equipment 
delivered  and  installed  did  not  meet  the 
specifications  ordered  by  the  source 
owner.  In  these  situations,  the  source 
owner  might  qualify  for  an  exemption 
based  on  inability  to  comply  for  reasons 
entirely  beyond  his  control.  EPA  will 
consider  all  exemption  requests  on  a 
case-by-case  basis. 

12.  The  availability  of  financing  has 
no  bearing  on  the  ability  of  the  source 
owner  to  install  pollution  control 
equipment.  EPA  should  broaden  the 
definition  of  economic  impossibility  to 
encompass  factors  included  in  its 
proposed  nonferrous  smelter  order 


regulations  (e.g.,  cost  of  controls,  energy 
impactB,  and  non-air  health  and 
environmental  impacts). 

Response:  EPA  disagrees.  In  enacting 
Section  119,  Congress  directed  EPA  to 
consider  the  cost  of  compliance,  non-air 
quality  health  and  environmental 
impacts,  and  energy  considerations 
when  specifying  what  controls  are 
reasonably  available  to  a  nonferrous 
smelter  seeking  a  nonferrous  smelter 
order.  No  similar  provision  is  contained 
in  Section  120.  Rather,  the  legislative 
history  of  Section  120  indicates  that 
Congress  limited  the  economic 
impossibility  exemption  to  an  inability 
to  obtain  financing  due  to  temporary, 
verifiable  general  market  conditions. 

(See  discussion  in  preamble).  The 
purpose  of  Section  120  is  not  to 
determine  which  type  of  control 
equipment  is  reasonably  available  to  the 
firm,  but  rather  to  recover  the  economic 
benefits  that  the  firm  enjoys  by  not 
satisfying  applicable  legal  requirements. 

13.  EPA  should  consider  overall  air 
quality  impacts  in  assessing  penalties.  It 
is  unfair  that  one  source  could  be  in 
violation  for  emitting  less  pollution  than 
another  source  that  is  in  compliance. 

Response:  The  Act  is  clear.  A  State 
may  regulate  its  sources  in  any  manner 
sufficient  to  attain  and  maintain  the 
national  ambient  air  quality  standards. 
The  State  having  made  the  necessary 
judgments,  a  source  is  subject  to  Section 
120  if  it  violates  the  SIP  or  other 
applicable  requirements.  It  would  be 
improper  for  EPA,  except  within  the 
limited  framework  of  the  exemption 
provisions,  to  use  the  penalty  provisions 
to  second  guess  the  State’s  assessment 
of  the  impact  of  a  particular  source's 
emissions  on  air  quality. 

14.  The  provision  that  a  source  is 
insulated  from  penalty  assessment  only 
for  the  period  during  which  its  inability 
to  comply  was  entirely  beyond  its 
control  fails  to  take  into  account  the  fact 
that  compliance  may  not  immediately 
result  when  the  cause  of  the  inability  is 
removed. 

Response:  The  regulations  do  not  limit 
the  duration  of  an  inability  to  comply 
exemption  to  the  time  during  which  the 
event  causing  the  inability  actually 
exists.  Rather,  EPA  will  exempt  that 
period  of  noncompliance  that  followed 
unavoidably  from  the  event  that  caused 
the  inability.  For  example,  if  a  source 
that  had  been  in  compliance 
experienced  a  fire  in  its  control 
equipment,  it  would  be  exempt  until  it 
had  rebuilt  its  equipment  in  accordance 
with  the  expeditious  schedule  contained 
in  a  DCO  or  consent  decree.  This  issue 
is  discussed  in  more  detail  in  the 
preamble. 


15.  EPA  should  consider  the  financial 
condition  of  the  individual  source  in 
determining  entitlement  to  an  exemption 
based  on  economic  impossibility. 

Response:  EPA  disagrees.  To  make 
the  individual  circumstances  of  a  firm 
the  relevant  test  would  go  considerably 
beyond  Congressional  intent  and  would 
be  administratively  unworkable.  As 
noted  in  the  preamble,  the  test  for 
economic  impossibility  articulated  by 
the  House  committee  focused  on  the 
conditions  existing  in  the  capital 
markets  as  a  whole,  rather  than  on  the 
individual  source.  Even  if  consideration 
of  the  financial  condition  of  the 
individual  source  were  appropriate,  an 
accurate  determination  of  a  particular 
source’s  ability  to  pay  would  not  be 
workable  in  practice.  It  would 
necessitate  that  the  source  submit,  and 
EPA  analyze,  extensive  (and  even  then 
not  necessarily  conclusive)  data  relating 
among  other  things,  to  markets,  sales, 
and  past  and  anticipated  financial 
actions.  EPA  does  not  believe  that 
Congress  intended  for  it  to  review  a 
source’s  economic  history  in  this 
fashion. 

III.  Timing/Due  Process 

1.  Penalty  should  be  calculated  from 
the  date  a  source  receives  notice,  rather 
than  date  of  issuance  of  the  notice. 

Response:  EPA  agrees.  While 
§  120(d)(3)(C)(ii)  provides  that,  for  all 
sources  issued  a  notice  of 
noncompliance  after  August  7, 1979  the 
period  of  covered  noncompliance 
commences  on  the  date  of  issuance  of 
the  notice,  EPA  believes  that  it  is  more 
equitable  to  interpret  that  provision  as 
meaning  the  date  of  receipt  of  the  notice 
and  to  calculate  the  penalty  from  that 
date.  The  regulations  have  been 
changed  accordingly.  This  change 
ensures  that  all  source  owners  will  have 
the  full  45  days  provided  by  the  statute 
in  which  to  respond  to  the  notice. 

2.  Forty-five  days  may  not  be  long 
enough  to  calculate  a  penalty  or  to 
develop  a  petition. 

Response:  The  45  day  period  is  a 
statutory  deadline.  Moreover,  the 
regulations  permit  the  source  owner  to 
submit  additional  information  after  the 
45  day  period  where  necessary.  A 
source  submitting  a  petition  need  not 
submit  an  elaborate  supporting  brief  but 
may  summarize  the  facts  and  legal 
arguments  that  prove  it  is  not  in 
violation  or  that  it  is  entitled  to  an 
exemption  in  a  fashion  sufficiently 
compelling  to  ensure  that  a  hearing  will 
be  granted.  The  function  of  the  hearing 
will  be  to  examine  the  source's 
contentions  in  detail. 

3.  EPA  should  allow  a  source  to 
amend  its  petition  within  the  45  days,  or 
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after  that  time  if  information  previously 
unavailable  later  become  available. 

Response:  EPA  will  allow  such 
amendment. 

4.  The  90  day  time  period  for  hearings 
is  too  short  for  adequate  exposition  of 
the  issues  and  reasoned  decision 
making. 

Response:  The  90  day  requirement  is 
established  by  statute.  The  final 
regulations  do,  however,  allow  for 
extension  of  this  time  period  upon 
agreement  of  the  parties  and  approval  of 
EPA.  Where  the  deadline  for  decision 
making  is  missed  (for  whatever  reason) 
the  regulations  provide,  consistent  with 
administrative  law,  that  such  slippage 
would  not  affect  the  validity  of  the 
proceedings  or  the  accrual  of  penalties. 

5.  Precluding  a  source  from  raising  at 
an  adjudicatory  hearing  issues  that 
could  have  been  but  were  not  raised  in 
the  rulemaking  is  a  denial  of  due 
process. 

Response:  Section  307(b)(2)  precludes 
a  source  from  raising  in  an  individual 
proceeding  under  the  Act  issues  that 
could  have  been  raised  in  a  judicial 
challenge  to  the  regulations  at  the  time 
of  promulgation.  Section  307(d)(7) 
provides  the  source  with  an  additional 
opportunity  to  seek  agency 
reconsideration  of  certain  issues  arising 
after  promulgation. 

6.  Payment  of  penalties  should  be 
suspended  until  any  legal  challenge  to 
the  penalty  is  completed. 

Response:  A  source  that  petitions  for 
an  exemption  or  reconsideration  of  the 
finding  of  violation  will  not  make 
penalty  payments  prior  to 
administrative  resolution  of  the  petition. 
Penalties  will,  however,  be  payable  after 
final  administrative  action 
notwithstanding  the  pendency  of 
judicial  review,  if  required. 
Commencement  of  payments  upon  final 
agency  action  is  consistent  with  the 
intent  of  Congress  as  expressed  in  the 
anti-stay  provision  of  the  Act,  Section 
307(g). 

A  source  that  petitions  for 
reconsideration  of  EPA’s  recalculation 
of  the  penalty  will  only  pay  the  penalty 
amount  which  it  itself  has  calculated 
until  a  final  administrative  decision  on 
the  petition  has  been  rendered.  At  that 
time,  any  necessary  corrections  to  the 
penalty  amount  or  payment  schedule 
will  be  made. 

IV.  State  Delegations 

1.  The  10th  Amendment  requires  EPA 
to  approve  State  programs  which  are 
less  strict  than  EPA’s. 

Response:  EPA  disagrees.  The 
Administrator  is  authorized  to  object  to 
a  penalty  assessment  as  less  than  would 
be  required  under  federal  law.  A  State 
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can,  of  course,  establish  under  State  law 
a  penalty  program  of  its  own.  The  State 
acts  as  EPA’s  delegate  in  implementing 
the  Section  120  program,  however,  and 
that  program  must  conform  to  these 
regulations. 

2.  A  State  should  be  precluded  from 
assessing  a  higher  penalty  than  would 
be  assessable  by  EPA. 

Response:  EPA  disagrees.  Section  116 
allows  a  State  to  develop  a  program  that 
is  more  stringent  than  EPA’s  if  the  State 
has  adequate  legal  authority  to  do  so. 

3.  A  State  should  be  able  to  collect 
penalties  for  violations  of  State 
requirements  even  if  such  requirements 
are  not  part  of  the  applicable  SIP. 

Response:  EPA  agrees.  Section  116 
does  not  preclude  assessment  of 
penalties  based  on  non-SIP  State 
regulations  if  there  is  authority  under 
State  law  to  do  so. 

4.  EPA’s  requirement  that  the 
predecessor  SIP  remain  in  effect  until 
such  time  as  a  source  demonstrates 
compliance  with  new  SIP  requirements 
would  require  a  State  which  has  been 
granted  a  delegation  of  authority  to 
issue  notices  of  noncompliance  based 
on  violations  of  requirements  that  are  no 
longer  part  of  the  State  program. 

Response:  Requiring  the  continuity  of 
predecessor  SIP  requirements  is 
necessary  to  assure  reasonable  further 
progress  towards  attainment  and 
maintenance  of  the  ambient  air  quality 
standards.  If  State  law  prohibits  the 
State  from  enforcing  SIP  requirements 
that  have  been  superseded,  EPA  would 
assume  primary  enforcement  authority 
for  these  pre-existing  provisions. 

5.  EPA  should  only  have  the  authority 
to  review  a  State’s  adequacy  in 
conducting  the  program.  It  should  not 
have  the  authority  to  review  State 
decisions  on  a  case-by-case  basis. 

Response:  The  Act  authorizes  the 
Administrator,  on  his  own  initiative,  to 
review  any  State  noncompliance  penalty 
proceeding  to  determine  whether  it 
conforms  to  the  Act  and  to  EPA’s 
regulations.  Further,  the  Act  requires 
that  the  Administrator  undertake  such 
review  upon  receipt  of  a  petition. 

6.  The  regulations  should  specify 
whether  appeals  from  a  State  hearing 
decision  will  lie  with  the  Administrator 
or  with  the  State  court. 

Response:  Appeals  from  a  State 
hearing  decision  will  lie  with  the 
Administrator.  The  Act  and  legislative 
history  indicate  that  Congress  intended 
an  exclusive  federal  role  in  ensuring 
that  a  State’s  administration  conforms  to 
the  Act,  and  provided  a  procedure  to 
accomplish  this  result.  Section  120(b)(6) 
authorizes  the  Administrator,  on  his 
own  initiative,  to  review  any  State 
decision  and  disapprove  it  if  it  was  not 
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in  accordance  with  the  provisions  of  the 
Act.  This  Section  also  provides  that  the 
Administrator  must  undertake  such 
review  upon  receipt  of  a  petition. 

Allowing  a  source  owner  to  appeal 
adverse  State  decisions  to  the  State 
courts  would  frustrate  this  intent,  and 
could  lead  to  inconsistent 
interpretations  of  the  Act  and  EPA’s 
regulations.  The  only  situation  in  which 
an  appeal  would  lie  with  the  State  court 
would  occur  if  the  State's  program  was 
more  stringent  than  required  by  Part  66 
of  the  regulations.  In  this  situation, 
appeals  from  State  administrative 
interpretations  of  these  more  stringent 
provisions  would  be  in  accordance  with 
procedures  set  forth  in  the  State’s 
implementing  regulations. 

7.  The  requirement  of  §  120(b)(5)  that 
State  hearings  be  substantially  similar 
to  federal  adjudicatory  hearings  means 
that  State  hearings  must  conform  to 
§§554,  556,  and  557  of  the 
Administrative  Procedure  Act. 

Response:  EPA  disagrees.  Congress 
required  only  that  State  hearings  be 
"substantially  similar”  to  federal 
adjudicatory  hearings.  Part  67  of  the 
regulations  ensures  adequate  protection 
of  due  process  rights  in  this  respect. 

8.  The  regulations  should  require  that 
States  demonstrate  adequate  legal 
authority  to  carry  out  the  program. 

Response:  It  is  for  a  State  to  decide 
whether  it  requires  independent 
authority  to  assume  delegation.  If  a 
State  is  willing  to  accept  delegation 
based  on  federal  legal  authority,  EPA 
will  accept  that  decision. 

V.  Calculation  of  the  Penalty 
A.  General 

1.  How  is  the  penalty  calculated  if  the 
notice  of  noncompliance  is  received  in 
the  middle  of  the  month? 

Response:  The  manner  in  which  EPA 
will  compute  a  penalty  if  a  notice  of 
noncompliance  is  received,  or  final 
compliance  achieved,  in  the  middle  of 
the  month  is  explained  at  II— 4  of  the 
Instruction  Manual,  Appendix  B  to  these 
regulations. 

2.  EPA  may  not  revise  the  model  to 
recapture  additional  economic  benefit 
without  providing  opportunity  for  public 
comment. 

Response:  EPA  will  continue  to 
consider  the  question  of  how  to  measure 
such  benefits.  No  source  will  be 
assessed  a  penalty  on  the  basis  of 
additional  economic  benefit  without 
additional  rulemaking  by  EPA. 

3.  Opportunity  to  correct  accounting 
errors  should  be  provided. 

Response:  Errors  of  accounting  or 
computation  made  in  the  initial 
calculation  will  be  corrected  during  the 
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final  adjustment  of  the  penalty.  Mere 
changes  in  accounting  methodology  or 
changes  to  reflect  preferred  practice  will 
not  ordinarily  justify  revision  of  penalty 
calculations. 

4.  The  model  is  too  complex. 

Response:  EPA  has  attempted  to 

formulate  a  model  that  is  relatively  easy 
to  use,  while  also  calculating  accurately 
the  economic  benefits  of  noncompliance. 
The  present  model  accomplishes  this 
result.  Making  the  model  less  complex 
would  decrease  its  computational 
accuracy.  This  would  violate  the 
purpose  of  the  statute.  Other  models 
were  suggested  and  evaluated  by  EPA 
but  were  found  deficient  in  some 
respects  as  is  shown  in  individual 
responses  below. 

5.  Certain  things  are  not  accounted  for 
in  the  model:  (1)  source’s  political  power 
to  have  standards  changed;  (2)  changes 
in  demand  for  product.  Thus  it  may  be  in 
source's  interest  to  postpone 
expenditures  in  existing  facility. 

Response:  The  Agency  agrees  that  the 
model  does  not  account  for  the 
possibility  that  a  noncomplying  source 
may  possess  the  political  power  to  have 
standards  changed.  The  statute, 
however,  requires  that  the  penalty  be 
based  on  the  economic  value  that  a 
source  enjoys  from  not  complying  with 
applicable  requirements.  The  political 
power  a  source  does  or  does  not  possess 
is  irrelevant  to  this  process. 

It  is  also  true  that  a  firm  always  faces 
uncertainty  about  demand  for  its 
products,  a  situation  which  would  often 
make  it  desirable  to  postpone  capital 
expenditures  such  as  those  required  for 
pollution  control  equipment.  However, 
the  Agency  feels  that  the  added  benefit 
of  delayed  compliance  which  results 
from  this  factor  cannot  now  be 
calculated. 

6.  Section  120(d)(3)(A)’s  requirement 
of  equal  quarterly  payments  means 
equality  of  nominal  not  of  “real"  dollars. 

Response:  EPA  disagrees.  The 
legislative  history  supports  the  use  of 
“real"  dollars  in  establishing  a  payment 
schedule  (See  123  Congressional  Record 
S.  13698  (daily  ed.  August  4, 1977)).  A 
schedule  of  payments  that  does  not 
reflect  inflation  will  over-recover  the 
savings  from  noncompliance  in  the  early 
years  of  equipment  life  and  under¬ 
recover  the  savings  in  the  final  years. 

7.  A  weighting  factor  for  severity  of 
noncompliance  should  be  considered. 

Response:  Except  for  de  minimis 
exemptions,  EPA  has  no  discretion  to 
adjust  the  penalty  based  on  the  severity 
of  the  violation. 

8.  No  penalty  should  be  assessed 
where  the  noncomplying  firm  showed  a 
net  loss  for  the  year. 


Response:  The  discounted  cash  flow 
method  of  evaluating  the  cost  associated 
with  an  investment  does  not  rely  on  an 
assumption  that  the  firm  shows  a  profit 
on  its  overall  operations.  The 
assumption  is  that  the  firm  has  the 
opportunity  to  invest  the  funds  which 
should  have  been  used  for  pollution 
control  equipment  in  other  areas.  It  is 
the  returns  that  the  source  could  have 
realized  on  these  alternative 
investments  that  the  noncompliance 
penalty  seeks  to  remove. 

9.  The  penalty  creates  a  disincentive 
to  maintain  equipment  since 
maintenance  costs  will  increase  the 
penalty.  O&M  costs  avoided  should  not 
be  computed. 

Response:  The  Act  specifically 
includes  O&M  costs  avoided  as  one 
component  of  the  penalty.  EPA  believes 
that  a  source  will  choose  the  most  cost 
effective  method  of  pollution  control  and 
that  O&M  costs  will  be  but  one  of  the 
factors  considered.  Failure  to  attain  and 
maintain  compliance,  whether  or  not 
attributable  to  inadequate  O&M,  will 
lead  to  additional  enforcement  by  EPA. 

10.  The  model  should  compute  the 
cost  of  compliance  on  the  basis  of  the 
cheapest  method  available.  This  will 
allow  the  firm  to  risk  innovation  to  come 
into  compliance  without  risking 
increased  penalty. 

Response:  The  Act  requires  that  the 
penalty  be  based  on  the  actual  costs  of 
compliance.  The  method  chosen  to 
achieve  compliance  is  up  to  the  firm, 
subject  to  EPA  review  for  the 
reasonableness  of  the  compliance  effort. 
A  firm  which  proposes  a  method  of 
compliance  bears  the  risk  of  failing  to 
achieve  compliance  and  at  a  minimum 
extending  the  period  of  covered 
noncompliance.  Since  noncomplying 
firms  will  be  subject  to  regular 
enforcement  action,  EPA  believes  that 
firms  will  choose  the  most  cost  effective 
means  of  achieving  expeditious 
compliance,  i.e.,  the  “cheapest"  method 
in  the  long  run.  Compliance  based  on 
short-term  expedients  would,  therefore, 
probably  not  be  chosen.  EPA  has, 
furthermore,  no  reason  to  conclude  that 
a  penalty  calculation  based  on  the 
“cheapest”  method  of  compliance  would 
encourage  innovative  approaches  to 
compliance. 

11.  EPA  has  no  authority  to  assess  a 
20  percent  nonpayment  penalty  against 
a  source  with  respect  to  late  payment  of 
the  final  settlement.  Only  sanction 
would  be  to  charge  appropriate  interest 
rates  as  specified  in  §  120(d)(4)(B). 

Response:  EPA  disagrees.  Section 
120(d)(5)  provides  that  the  late  payment 
penalty  applies  to  any  late  payment. 
Without  a  20  percent  late  payment  fee  a 
source  whose  historical  rate  of  return  on 


equity  was  lower  than  its  internal 
discount  rate  would  find  it  attractive  to 
avoid  making  its  final  payment. 

12.  Regulations  should  take  into 
account  circumstances  that  would 
justify  late  payments. 

Response:  EPA  has  no  discretion  to 
waive  the  requirement  of  timely 
payment. 

13.  The  Act  provides  for  adjustment  of 
the  penalty  from  time  to  time.  The 
regulations  make  no  provision  for  this. 
Source  should  be  able  to  petition  for 
such  interim  recalculations. 

Response:  Interim  recalculations  of 
the  penalty  are  authorized  but  not 
compelled  by  the  statute.  Final 
adjustment  of  the  penalty  will  generally 
suffice  to  ensure  that  the  source  has 
paid  the  appropriate  penalty.  On  good 
cause  being  shown,  e.g.,  a  serious 
miscalculation,  or  on  his  own  initiative 
where  necessary,  the  Administrator  will 
re-open  the  penalty  calculation 
proceeding  and,  if  necessary,  adjust  the 
penalty. 

14.  Should  “interest”  payments  made 
as  part  of  the  final  adjustment  be 
considered  part  of  the  penalty. 

Response:  Such  payments  should  be 
considered  as  part  of  the  penalty  rather 
than  as  a  separate  interest  charge.  A 
source  owner  who  underestimates  his 
penalty  has  the  opportunity  to  realize  a 
rate  of  return  on  fluids  that,  had  the 
penalty  calculation  been  accurate, 
would  have  been  collected  by  EPA.  By 
assessing  such  charges  at  the  time  of 
final  adjustment,  EPA  ensures  that  the 
full  economic  value  of  noncompliance 
has  been  captured.  If  a  source  owner 
could  deduct  such  payments  as  interest 
for  tax  purposes,  he  would  be 
encouraged  to  underestimate  his  penalty 
and  will  realize  further  economic 
benefits. 

B.  Inputs  to  the  Model 

1.  EPA  should  use  the  same  interest 
rate  for  both  overpayment  and 
underpayment  of  the  penalty. 

Response:  EPA  disagrees.  There  are 
sound  economic  and  policy  reasons  for 
establishing  a  dual  rate.  The  rate  for 
underpayments  will  be  identical  to  the 
discount  rate  used  to  calculate  the 
penalty  initially.  Use  of  this  discount 
rate  recognizes  that  to  the  extent  the 
source  owner  has  underpaid  the  penalty, 
he  has  continued  to  derive  some 
economic  benefit  from  his 
noncompliance.  Establishing  a  rate  for 
underpayments  that  is  lower  than  the 
rate  of  return  available  to  the  source 
owner  creates  an  incentive  to  underpay 
the  penalty.  The  source  owner  would  be 
able  to  invest  the  shortfall  (which 
should  have  been  spent  on  compliance 
efforts)  and  receive  a  positive  rate  of 


Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28,  1980  /  Rules  and  Regulations 


return.  To  the  extent  that  the  rate 
established  for  the  underpayment  was 
lower  than  the  rate  of  return  available  to 
the  source  owner,  EPA  would  not  have 
recovered  the  full  economic  value  that 
the  source  owner  received  from  his 
noncompliance. 

Using  the  same  rate  for  overpayments 
of  the  penalty,  however,  would  not  be 
appropriate.  Government  paper  is 
relatively  risk  free.  If  the  rate 
established  for  over-payments  were 
equal  to  the  discount  rate,  source 
owners  would  have  an  incentive  to 
overpay  the  penalty  deliberately.  In 
essence,  these  source  owners  would  be 
making  a  short  term  deposit  of  funds  in 
an  account  yielding  a  higher  rate  of 
return  than  would  be  available  on  the 
open  market  for  alternative  investments 
of  comparable  risk.  To  the  extent  that 
the  discount  rate  was  higher  than  the 
rate  of  return  available  for  investments 
of  comparable  risk  on  the  open  market, 
the  Treasury  and,  indirectly,  the 
taxpayer  would  be  subsidizing  the 
noncomplying  source.  To  prevent  such 
deliberate  overpayment  of  the  penalty, 
the  Department  of  the  Treasury  and  EPA 
have  selected  as  the  rate  of  return  on 
overpayments  the  rate  of  return 
available  on  Treasury  instruments 
having  a  duration  similar  to  the  period 
of  covered  noncompliance. 

2.  Reliance  on  IRS  Revenue  Procedure 
77-10  to  determine  the  life  of  pollution 
control  equipment  is  unjustified.  The 
actual  physical  life  of  controls  depends 
upon  several  factors  and  could  differ 
from  the  useful  life  figures  in  the  IRS 
guidelines. 

Response:  Some  assumption  about  the 
useful  life  of  pollution  control  equipment 
is  necessary  to  enable  EPA  to  calculate 
the  economic  benefits  of  delay 
associated  with  replacement  of  confrol 
equipment.  EPA  selected  the  IRS 
guidelines  to  provide  this  information 
because  the  guidelines  are  readily 
available,  and  because  they  are  familiar 
to  and  used  by  businesses.  This  is  so 
despite  the  fact  that  the  actual  life  of  a 
particular  piece  of  pollution  control 
equipment,  like  that  of  other  types  of 
equipment,  may  vary  from  useftil  life 
estimates. 

As  noted  in  the  preamble,  EPA 
recognizes  that  it  may  be  possible  to 
develop  useful  life  estimates  that  are 
more  accurate  than  those  contained  in 
the  IRS  guidelines.  If  such  data  becomes 
available,  EPA  will  propose  its  use  for 
public  comment. 

3.  The  model  should  use  inflation 
indices  already  in  existence  for 
particular  industries,  e.g.,  the  Handy 
Whitman  Index,  Marshall  and  Swift’s 
comparative  cost  tables  and  Standard 
and  Poor’s  Auto  and  Auto  Parts  Index. 


The  model  should  also  recognize  the 
possibility  that  the  price  of  a  particular 
piece  of  control  equipment  may  inflate 
faster  than  the  inflation  index  presented 
in  Chemical  Engineering  Plant  Cost 
Index. 

Response:  EPA  has  reviewed  most  of 
the  indices  suggested  by  commenters. 
Even  assuming  that  comparable  indices 
were  available  on  an  industry-by¬ 
industry  basis,  the  use  of  a  single  index 
to  estimate  inflation  in  pollution  control 
equipment  costs  remains  preferable  to 
the  use  of  multiple  indices.  This  is 
because  the  function  of  the  selected 
index  in  the  model  is  to  represent 
industry  experience  with  pollution 
control  equipment  cost.  It  does  not 
represent  each  industry’s  own 
experience  with  production  costs.  While 
the  cost  of  a  particular  item  of  pollution 
control  will  vary  to  some  extent  with  the 
industry,  such  variation  may  or  may  not 
correlate  with  that  industry’s  inflation 
index.  It  is,  for  instance,  at  least  as 
reasonable  to  assume  that  the  price  of 
the  same  pollution  control  equipment  in 
two  industries  moves  at  the  same 
approximate  rate  as  to  assume  that  it 
will  vary  with  each  particular  industry. 

4.  Use  of  an  identical  inflation  rate  for 
capital  and  O&M  costs  may  not  be 
accurate  since  increases  in  labor, 
material  and  construction  equipment 
costs  all  affect  capital  while  labor  is  the 
primary  reason  for  increased  O&M 
costs.  O&M  could  be  based  on  a 
regional  wage  index. 

Response:  Increased  O&M 
expenditures  may  reflect  increased 
energy,  chemicals,  and  other  materials 
costs,  as  well  as  increased  labor  costs. 
EPA  believes  that  the  designated 
inflation  index  reasonably  represents 
the  apprropriate  cost  components. 

5.  The  relative  tax  position  of  the  firm 
should  not  affect  the  penalty,  which 
should  be  indifferent  to  the  tax  bracket 
of  the  firm. 

Response:  The  firm’s  tax  bracket 
directly  affects  the  level  of  economic 
benefits  resulting  from  noncompliance 
since  it  affects  the  real  cost  of  the 
investment.  The  higher  the  firm’s  tax 
bracket,  the  greater  the  marginal  impact 
of  the  deduction  or  credit,  and  the  lower 
the  benefit  of  delay. 

6.  The  tax  rate  should  be  the 
maximum  statutory  rate  of  46  percent. 
Since  the  penalty  is  so  sensitive  to  the 
marginal  tax  rate,  using  a  general  tax 
rate  makes  sense. 

Response:  EPA  disagrees.  Section  120 
of  the  Clean  Air  Act  requires  that  the 
noncompliance  penalty  remove  the 
economic  benefit  of  noncompliance. 
That  benefit  will  vary  with  the  actual 
tax  rate  of  the  source.  Use  of  a  flat 
maximum  would  understate  the  penalty 


for  firms  not  taxed  at  the  maximum  rate. 
However,  since  the  maximum  marginal 
federal  tax  rate  of  46  percent  applies  to 
all  pre-tax  income  in  excess  of  $100,000 
most,  if  not  all,  major  pollution  sources 
may  be  expected  to  use  this  rate. 

7.  EPA  should  define  what  constitutes 
a  tax  exempt  industrial  development 
bond. 

Response:  Section  103  of  the  Internal 
Revenue  Code  defines  the  term 
“industrial  development  bond”  and 
provides  special  tax  treatment  for  bonds 
issued  “as  part  of  an  issue  substantially 
all  of  the  proceeds  of  which  are  used  to 
provide  ...  air  or  water  pollution 
control  facilities.”  Determining  whether 
a  particular  bond  satisifies  these  criteria 
and  is  thus  eligible  for  special  tax 
treatment  lies  with  the  Internal  Revenue 
Service. 

8.  The  model  should  assume  that, 
where  industrial  development  bonds  are 
issued,  the  purchase  of  pollution  control 
equipment  will  be  financed  by  debt  to 
the  extent  that  industrial  development 
bond  (IDB)  funding  is  available.  The 
result  of  assuming  that  industrial 
development  bond  financing  will 
establish  the  cost  of  debt  but  will  not 
alter  the  financing  structure  is  to  distort 
the  actual  cost  of  financing  since  the 
higher  cost  of  equity  (due  to 
disqualification  for  investment  tax 
credit)  and  the  true  cost  of  debt  for  the 
particular  project  are  not  fully 
recognized. 

Response:  The  use  of  industrial 
development  bond  financing  gives  rise 
to  several  problems.  Since  the 
availability  of  such  bonds  is  limited  to 
particular  projects,  their  use  requires  a 
breach  of  the  rule  against  costing  of 
investment  by  assuming  particular  forms 
of  financing.  On  the  other  hand,  the  fact 
remains  that  additional  debt  will,  all 
else  being  equal,  in  the  long  term  prompt 
the  equilibrium-seeking  firm  to  augment 
equity  accounts. 

Recognizing  that  a  firm  will  likely 
choose  to  avail  itself  of  low  cost  debt 
financing  does  not  mean  that  the  long 
term  equilibrium  assumption  must  be 
abandoned.  The  model’s  use  of  the  IDB 
rate  in  conjunction  with  its  assumption 
of  a  contant  capital  structure  is  a 
pragmatic  resolution  of  the  theoretical 
problem. 

One  commenter  pointed  out,  in 
addition,  that  EPA’s  treatment  can  have 
a  perverse  effect  in  some  circumstances, 
i.e.,  where  a  firm’s  debt  to  equity  ratio  is 
low.  EPA  acknowledges  that  such  a 
perverse  effect  can  arise  but  considers 
that  such  effects  could  not  be  alleviated 
without  making  the  model  considerably 
more  complex. 

9.  If  pollution  control  bonds  are  used 
as  a  source  of  financing,  the  effective 
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interest  rate  of  the  bonds  should  be  used 
instead  of  the  current  rate  of  interest  on 
bonds  of  a  grade  equal  to  the  firm’s 
bonds. 

Response:  The  Agency  agrees  with 
this  comment.  The  final  regulations  call 
for  using  a  weighted  average  of  the 
corporate  bond  interest  rate  and  the  rate 
on  industrial  development  bonds. 

However,  using  this  weighted  average 
approach  does  not  in  all  cases  fully 
account  for  the  beneficial  effects  of 
using  industrial  development  bonds.  If  a 
firm  has  a  low  debt  share  in  its  capital 
structure,  the  model  may  slightly 
underestimate  the  cost-reducing  impact 
of  IDB’8.  This  in  turn  will  result  in  a 
slight  overstatement  of  the  economic 
benefit  of  noncompliance.  The  Agency 
believes  that  the  magnitude  of  this 
overstatment  is  too  small  to  make  it 
necessary  to  adjust  for  it. 

10.  Use  of  present  rather  than  historic 
interest  rate  on  debt  is  inconsistent  with 
use  of  historic  inflation  and  discount 
rates.  Interest  rate  should  also  be  based 
on  a  20  quarter  average. 

Response:  The  Agency  has  sought  to 
require  use  of  that  data  which  will 
provide  the  most  meaningful  estimates 
of  the  various  parameters.  In  the  case  of 
the  rate  of  interest  on  long  term  bonds, 
current  rates  are  a  better  estimate  of  the 
marginal  cost  of  compliance  than 
averages,  and  they  are  readily  available. 

11.  Capital  cost  of  compliance  should 
include  cost  of  working  capital. 

Response:  The  amount  of  working 
capital  required  to  install  and  operate 
pollution  control  equipment  is  very 
difficult  to  estimate.  While,  in  theory,  it 
constitutes  one  of  the  costs  avoided  by 
delay,  the  amount  would  probably  be 
small.  For  this  reason,  and  for 
administrative  reasons,  it  is  excluded 
from  the  penalty  calculation. 

12.  The  designation  of  the  FTC’s 
Quarterly  Financial  Report  for 
Manufacturing,  Mining  and  Trade 
Corporations  as  the  source  of  an  equity 
discount  rate  is  mistaken.  A 
conglomerate  is  potentially  subject  to 
reclassification  between  industrial 
categories,  changing  the  amount  of  the 
penalty  without  significant  change 
having  occurred  to  the  noncomplying 
source. 

Response:  The  possibility  of 
reclassification  does  not  warrant  use  of 
some  other  index.  If  reclassification 
occurs  and  has  an  impact  on  the 
penalty,  proper  adjustment  can  be  made 
through  an  interim  recalculation  if 
appropriate  or  at  the  final  adjustment. 

13.  The  debt-to-equity  ratio  cannot  be 
estimated  for  all  firms. 

Response:  EPA  disagrees.  The  debt- 
preferred  stock-common  equity  ratio  can 
be  estimated  from  the  firm's  balance 


sheet.  Where  the  noncomplying  source 
is  owned  by  a  firm  which  itself  is  a  joint 
venture  of  two  or  more  firms,  the  mix 
existing  in  the  capital  structure  of  the 
joint  venture  would  be  used  in  the 
penalty  calculation.  In  the  case  of 
conglomerates  and  similar  diversified 
companies,  the  appropriate  balance 
sheet  will  be  that  of  the  smallest  entity 
with  audited  financial  statements  which 
includes  the  source  not  in  compliance. 

14.  It  is  arbitrary  for  the  penalty  to 
change  depending  on  the  ratio  of  debt  to 
equity  in  the  firm’s  capital  structure. 

Response:  EPA  disagrees.  Firms  with 
low  debt-equity  ration  have  a  higher 
proportion  of  more  expensive  equity  in 
their  capital  structure.  Thus,  the  present 
value  of  their  pollution  control  costs  will 
generally  be  higher.  It  follows  that  the 
economic  benefit  of  delaying  these  costs 
will  also  be  greater  and  die 
noncompliance  penalties  will  reflect  that 
increased  benefit.  The  increased  penalty 
merely  reflects  the  firm’s  relatively 
higher  financing  costs. 

C.  Discount  Rate/Inflation  Rate 

1.  The  use  of  an  equity  discount  rate 
wrongly  equates  return  on  equity  with 
the  cost  of  equity.  The  firm  with  the 
highest  risk  will  experience  the  highest 
cost  of  equity,  but  will  not  necessarily 
experience  the  highest  return. 

Response:  While  the  theoretical 
possibility  exists  that  the  firm  with  the 
highest  rate  of  return  on  equity  will  not 
be  the  firm  with  the  highest  cost  or  risk, 
in  practice  there  is  a  correlation 
between  risk  and  return.  More 
significantly  in  terms  of  the  model,  the 
equity  rate  is  only  used  as  an  estimate 
of  the  rate  of  return  which  may  be 
achieved  by  the  firm.  It  does  not  equate 
the  return  on  equity  with  the  cost  of 
equity. 

2.  The  use  of  an  average  return  on 
equity  improperly  assumes  that  all  firms 
are  alike. 

Response:  The  use  of  an  average  is 
not  intended  as  a  statement  that  all 
firms  are  alike  but  as  a  statement  that 
all  have  similar  long  run  investment 
opportunities  and,  upon  settlement,  as  a 
simplifying  assumption  that  the  firm’s 
average  return  on  its  (untraceable) 
alternative  use  of  capital  equals  the 
average  enjoyed  by  the  industry  or  all 
manufacturers. 

3.  EPA  should  use  market  values 
where  available  in  lieu  of  book  values 
for  establishing  the  equity  discount  rate. 

Response:  EPA  disagrees.  Relying  on 
market  share  values  to  determine  the 
equity  discount  rate  has  several 
drawbacks.  First,  the  market  value  of 
shares  is  often  influenced  by  short  term 
trends  and  non-economic  factors. 
Additionally,  market  values  would 


provide  a  meaningful  measure  only  for 
those  relatively  few  companies  whose 
shares  are  widely  held  and  actively 
traded.  EPA  lacks  the  capability  to 
analyze  the  market  to  determine 
whether  particular  shares  satisfy  these 
criteria  and  would  thus  be  an 
appropriate  indicator  for  the  equity 
discount  rate. 

4.  The  use  of  an  averaged  return  (on 
equity)  means  that  the  highly  leveraged 
firm  pays  a  lower  penalty  than  if  the 
rate  were  firm-specific.  The  highly 
leveraged  firm  has  more  debt,  and 
therefore  will  have  a  higher  cost  of 
equity  (and  associated  return)  and 
should  enjoy  a  greater  benefit  from 
delay  than  the  firm  not  so  highly 
leveraged.  Conversely,  the  lower 
leveraged  firm  will  pay  a  higher  penalty 
than  it  should  due  to  the  averaging  in  of 
returns  from  higher  leveraged  firms. 

Response:  The  problem  described 
arises  from  the  nature  of  averages.  The 
effect  should  be  reduced  by  the  fact  that 
the  higher-leveraged  firm  will  have 
higher  debt  costs  but  a  higher  proportion 
of  debt,  i.e.,  possibly  a  relatively  “low” 
weighted  average  capital  cost  which 
would  reduce  needed  returns. 

5.  The  designation  of  the  FTC’s  Report 
is  mistaken  because  it  is  not  designed  to 
measure  a  future  discount  rate,  because 
the  use  of  a  20-quarter  historic  average 
does  not  reflect  business  practice  in 
projecting  such  a  rate,  and  because 
industry-wide  averages  such  as  the 
Report  generates  are  unrelated  to  and 
should  not  be  used  in  conjunction  with 
firm-specific  figures  (such  as  the  tax 
rate).  Difficulties  in  arriving  at  firm- 
specific  figures  do  not  warrant  resort  to 
arbitrary  averages. 

Response:  The  use  of  a  20-quarter 
book-based  historic  average  in  lieu  of  an 
internal  hurdle  rate,  market  value, 
econometric  projection  or  other  basis  of 
estimation  results  from  the  necessity  to 
use  a  reasonably  ascertainable  and 
verifiable  figure.  The  rate  specified  by 
EPA  is  both  available  and  easily 
ascertainable.  Whether  or  not  it  is  used 
in  industry  planning  is  not  relevant. 
There  is  no  inherent  reason  that  the  use 
of  the  designated  average  will  not 
provide  a  reasonable  estimate  of  the 
firm’s  future  discount  rate  since  it 
reflects  an  average  of  an  industry’s 
immediate  past  experience.  The  fact  that 
it  is  not  a  firm-specific  rate  does  not 
make  its  use  in  conjunction  with  firm- 
specific  inputs  improper.  It  describes  the 
opportunities  available  to  the  firm  in  the 
context  of  the  firm’s  own  industry  or  the 
economy  as  a  whole. 

6.  Using  historical  averages,  which  are 
retrospective,  to  predict  future  values  is 
questionable.  Econometric  models  are 
prospective  and,  therefore,  better. 
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Response:  Historical  values  are  used 
because  such  values  are  readily 
available  and  applicable  to  a  wide 
variety  of  industries.  As  is  explained  in 
the  Technical  Support  Document,  the 
fact  that  the  model  is  sensitive  to  the 
difference  between  the  inflation  and 
discount  rates,  and  the  fact  that  this 
difference  may  be  expected  to  remain 
relatively  constant,  will  counteract  the 
unavoidably  retrospect  bias  of  the  data. 
The  final  adjustment  of  the  penalty  will 
provide  a  second  corrective  to  the  use  of 
historical  averages,  since  those  averages 
will  be  updated  at  that  time. 

Econometric  models  do  not  exist  for 
all  of  the  parameters  which  must  be 
estimated.  Such  models  often  disagree, 
moreover,  on  their  predictions  of  future 
indices  and  rates.  EPA  considered  that 
the  complexity,  incompleteness  and 
controverted  nature  of  econometric 
models  were  disadvantages  that 
outweighed  conceivable  advantages. 

7.  The  model  should  not  assume  a 
constant  relation  between  the  discount 
rate  and  the  inflation  rate,  particularly 
where  the  inflation  rate  does  not  reflect 
price  changes  in  the  total  economy  but 
only  in  part  of  it. 

Response:  It  is  true  that  the  relation 
between  a  general  discount  rate  and  a 
general  inflation  rate  will  not 
necessarily  be  constant,  and  that  the 
relationship  between  a  general  discount 
rate  and  a  less  general  inflation  rate  will 
be  somewhat  less  constant.  But  the 
assumption  of  a  correlation  is 
reasonable  given  the  inflation 
component  of  the  discount  index  used. 
The  other  components  are  generally 
considered  to  be  a  pure  time  value  of 
money  and  risk. 

8.  The  model  should  allow  the  rate  of 
inflation  to  exceed  the  discount  rate. 

Response:  The  Instruction  Manual 
provides  that,  where  the  inflation  rate 
exceeds  the  discount  rate,  the  source 
owner  must  set  the  discount  rate  equal 
to  the  inflation  rate  This  is  the  case 
with  respect  to  both  the  capital  and 
O&M  components.  This  treatment 
results  in  the  calculation  of  a  zero 
benefit  in  the  capital  portion  of  the 
penalty,  and  is  conservative  in  that  it 
does  not  recognize  the  residual  value 
which  accrues  from  displacing  the  last 
replacement  more  than  30  years  into  the 
future.  This  treatment  will  also  result  in 
the  calculation  of  a  positive  benefit  in 
the  O&M  portion  of  the  penalty.  The 
calculation  of  an  O&M  component  of  the 
penalty  where  the  inflation  rate  equals 
or  exceeds  the  discount  rate  is 
appropriate  since  O&M  costs  not 
incurred  are  avoided  forever  rather  than 
merely  postponed.  The  model  does  not 
allow  O&M  costs  to  be  reduced  by  the 
extent  to  which  negative  capital  costs 


would  have  been  incurred  if  the 
inflation  rate  was  permitted  to  exceed 
the  discount  rate.  Correspondingly, 
however,  the  model  does  not  recognize 
that  O&M  costs  would  be  increased  if 
inflation  were  greater  than  the  discount 
rate.  The  two  effects  of  the 
administrative  simplification  employed 
should  tend  to  counteract  each  other. 

9.  The  model  should  use  a  pre¬ 
financing  return  to  establish  the 
discount  rate,  not  an  equity  rate. 

Response:  A  pre-financing  rate  would 
not  measure  the  benefit  of  delay  to  the 
firm.  A  pre-financing  return  would 
typically  compute  a  return  on  capital 
assets  without  regard  to  financing  or  to 
capital  structure.  The  embedded  cost  of 
debt  in  such  case  would  be  built  into  the 
rate  of  return.  Such  an  embedded  cost  is 
unlikely  to  be  equal  to  the  cost  of  debt 
faced  by  a  firm  buying  pollution  control 
equipment.  The  return  to  the  firm  on  its 
capital  assets  would  not  necessarily 
equal  the  return  available  to  the  firm  by 
delaying  such  purchase  either.  To 
compute  the  benefit  to  the  firm  of  delay, 
it  is  necessary  to  use  a  rate  of  return 
which  reflects  the  costs  at  the  margin  of 
using  debt  and  equity.  The  equity 
method  accomplishes  this,  as  would  a 
weighted  average  cost  of  capital  method 
which  allocated  appropriate  weights  to 
each  component  and  assigned  a  • 
marginal  cost  of  each. 

10.  The  final  calculation  should  . 
provide  for  the  use  of  inflation  and  other 
rates  experienced  during  the  period  of 
covered  noncompliance. 

Response:  Several  historical  rates  are 
used  in  calculating  noncompliance 
penalties.  The  most  important  in  terms 
of  their  impact  on  the  magnitude  of 
penalty  are  the  inflation  rate  and  the 
discount  rate. 

The  inflation  rate,  which  measures  the 
rate  of  increase  in  pollution  control 
costs,  is  used  in  estimating  the 
magnitude  of  expenditures  over  time, 
both  for  replacement  of  capital 
equipment  and  for  operating  and 
maintenance  expenses.  The  inflation 
rate  should  represent  the  best  estimate 
of  the  rate  of  growth  of  such  costs. 

The  discount  rate  is  used  to  convert 
the  resulting  cash  flows  into  their 
present  value  equivalents.  Thus,  the 
discount  rate  should  reflect  the 
opportunity  cost  of  capital,  or  the  future 
returns  available  on  alternative 
investment  projects.  EPA  has 
determined  that  the  best  available 
estimate  of  such  rates,  and  therefore  the 
best  estimate  of  the  benefit  of  delay  at  a 
particular  time,  is  an  average  of 
historical  rates.  The  problem  is  then  one 
of  selecting  the  appropriate  time  span 
over  which  the  average  is  to  be  taken. 
The  most  recent  five  years  was  chosen 


because  it  is  long  enough  to  smooth  out 
random  fluctuations  but  short  enough  to 
capture  the  impact  of  changing  trends. 

When  the  penalty  calculation  is  made 
at  the  time  of  the  post-compliance 
settlement,  the  most  recent  five  years 
will  normally  include  the  entire  period 
of  covered  noncompliance.  If  only  the 
period  of  covered  noncompliance  were 
used  to  determine  these  rates,  the 
quality  of  the  estimates  would  suffer 
because  of  the  possible  presence  of 
random  fluctuations.  Limiting  the 
calculation  to  the  period  of  covered 
noncompliance  is  not  appropriate.  Such 
a  limitation  would  ignore  that  a  firm 
may  be  expected  to  enjoy  long  term,  as 
well  as  short  term  benefits  from  delay, 
i.e.,  that  the  “portfolio"  of  investments 
will  be  mixed.  The  use  of  five  year 
averages  to  estimate  the  benefits 
presently  accruing  to  the  firm  during  the 
period  of  covered  noncompliance  from 
this  “mixed”  portfolio  recognizes  that 
the  estimates  must  represent  a  period 
greater  than  the  period  of  covered 
noncompliance. 

11.  The  penalty  should  use  the  actual 
rate  of  inflation  during  the  period  of 
covered  noncompliance. 

Response:  The  benefits  which  accrue 
from  delay  are  not  limited  to  those 
which  accrue  during  the  period  of 
covered  noncompliance.  While  inflation 
experienced  during  that  period  is 
relevant,  using  the  actual  inflation  rate 
during  the  period  of  noncompliance 
would  ignore  these  long-term  benefits  of 
costs  deferred.  The  principal  function  of 
the  inflation  rate  is  to  estimate 
replacement  capital  costs.  The  five  year 
average  is  the  best  available  figure 
which  is  representative  of  inflation  in 
the  future.  A  shorter  period  (as  EPA 
assumes  most  periods  of  covered 
noncompliance  will  be)  is  too  subject  to 
variation. 

D.  Credits 

1.  It  is  unlikely  that  monthly 
expenditures  for  major  capital  projects 
can  be  predicted  accurately. 
Expenditures  should  be  divided  on  a 
quarterly  basis. 

Response:  In  order  to  determine  the 
amount  of  any  appropriate  credits,  it  is 
necessary  to  know  the  timing  and 
amount  of  the  precompliance  capital 
expenditures  made  by  the  source  owner 
or  operator.  Requiring  the  use  of  a 
monthly  schedule  of  capital 
expenditures  enables  EPA  to  calculate 
the  economic  benefits  of  non- 
compliance  more  accurately  than  would 
be  possible  if  quarterly  schedules  were 
used.  Any  errors  in  estimating  the 
amount  or  timing  of  precompliance 
expenditures  can  be  corrected  at  the 
time  of  post-compliance  settlement. 
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2.  Separate  treatment  of  the  capital 
and  O&M  components  of  the  penalty  is 
unjustified.  A  precompliance 
expenditure  made  for  O&M  should 
reduce  the  entire  penalty,  not  merely  the 
O&M  component  of  the  penalty. 

Response:  EPA  disagrees.  The  cash 
flow  resulting  from  delaying  capital 
expenditures  differs  from  the  cash  flow 
resulting  from  delaying  O&M 
expenditures.  By  choosing  not  to  comply 
on  time,  the  source  owner  is  able  merely 
to  defer  making  necessary  capital 
expenditures  for  a  certain  period.  In 
contrast,  O&M  costs  not  incurred  during 
that  period  of  delay  are  avoided  forever. 
Because  of  the  different  nature  of  these 
cash  flows,  it  would  be  inappropriate  to 
allow  precompliance  expenditures  made 
on  one  component  to  be  used  as  an 
offset  for  the  other.  (For  an  expanded 
discussion  of  this  issue,  see  the 
Technical  Support  Document,  App.  A). 

3.  The  model  should  take  into  account 
the  reduced  operating  costs  resulting 
from  the  installation  of  more  efficient 
pollution  controls,  or  controls  that  result 
in  improved  product  recovery. 

Response:  Section  120(d)(2)(A) 
specifies  that,  in  calculating  the 
economic  benefits  of  non-compliance, 
EPA  must  consider  the  “operation  and 
maintenance  costs  foregone  as  a  result 
of  non-compliance.”  A  source  owner 
expending  O&M  funds  on  existing 
pollution  controls  reduces  the  level  of 
his  economic  savings. 

A  similar  effect  on  the  firm’s  cash 
flow  is  experienced  when  new  control 
equipment  enables  the  source  owner  to 
improve  product  recovery.  The 
Technical  Support  Document  explains 
how  a  penalty  should  be  calculated  in 
this  case. 

4.  Credit  should  be  given  for 
expenditures  which  reduce  emissions  in 
the  interim,  even  if  the  means  used  are 
unrelated  to  the  controls  needed  to 
achieve  final  compliance.  Air  quality 
benefit  justifies  this  credit,  as  does  the 
language  in  Section  120(d)(2)  that 
provides  credit  for  any  expenditure 
made  towards  bringing  source  into 
compliance. 

Response:  As  a  general  rule,  allowing 
credits  for  expenditures  made  to  achieve 
interim  emissions  reductions  would  not 
be  appropriate.  The  Act  specifies  the 
factors  EPA  is  to  consider  in  calculating 
the  penalty.  Section  120(d)(2)(A) 
provides  that  the  basic  penalty  will  be 
calculated  on  the  costs  being  avoided  by 
a  source  owner  who  has  not  complied 
with  applicable  legal  requirements. 
Section  120(d)(2)(B)  limits  the  granting  of 
credits  to  expenditures  made  to  achieve 
compliance  with  those  legal 
requirements  which  formed  the  basis  of 
the  original  penalty  calculation.  There 


may  be  situations,  however,  in  which 
expenditures  made  by  the  source  owner 
to  achieve  interim  emissions  reductions 
acted  to  reduce  the  level  of  economic 
benefits,  thus  lowering  the  penalty. 

E.  Miscellaneous 

1.  The  economic  model  is  deficient  in 
that  retained  earnings  are  ignored. 

Response:  Retained  earnings  are 
included  in  the  model  as  a  source  of 
long  term  financing.  See  page  IV-10  of 
the  Technical  Support  Document. 

2.  The  model  treats  lost  production 
during  construction  as  a  depreciable 
capital  expenditure.  This  cost,  however, 
is  not  subject  to  the  investment  tax 
credit,  with  a  resulting  overstatement  of 
penalties. 

Response:  The  model  treats  lost 
production  as  a  component  of  O&M  cost. 
Thus,  no  depreciation  or  investment  tax 
credit  problems  arise. 

3.  A  source  should  have  an 
opportunity  to  show  that  no  returns 
were  enjoyed  on  funds  that  should  have 
been  spent  on  the  installation  of 
pollution  control  equipment. 

Response:  A  firm  without  funds  to 
invest,  in  pollution  control  equipment  or 
otherwise,  still  obtains  a  savings  from 
delay.  The  firm  has  avoided  having  to 
borrow  funds  to  finance  the  necessary 
construction,  and  has  kept  its  borrowing 
capacity  available  for  other  purposes. 

By  not  cortlplying  it  avoids  both  this  step 
and  the  capital  costs  that  follow  it. 

4.  Sources  should  be  permitted  to  use 
a  model  which  computes  a  yearly 
penalty  based  on  estimated  capital  cost 
multiplied  by  a  firm’s  return  on  total 
capital.  Such  a  return  would  equal  net 
earnings  divided  by  total  capital  assets 
employed.  Even  so,  such  a  penalty 
would  overstate  the  value  of  delay 
during  inflation  since  use  of  book  values 
overstates  returns  and  since 
depreciation  allowances  arr  not  based 
on  replacement  costs.  The  use  of  a 
return  on  total  capital  assets  is  better 
than  an  equity  return  since  it  removes 
any  incentive  to  manipulate  debt  levels 
to  lower  the  rate  of  return  on  equity. 

Response:  The  model  based  on  return 
on  total  capital  has  several 
shortcomings.  A  yearly  calculation 
would  probably  present  unwarranted 
administrative  burdens,  since  yearly 
verification  of  each  non-complying 
source’s  computation  would  be  required, 
and  since  each  computation  could 
require  hearings  and  opportunity  for 
review.  The  discount  rate  proposed 
would  involve  embedded  costs  of  debt 
and  would  not  describe  the  opportunity 
cost  faced  by  the  complying  firm.  The 
accounting  issues  involved  in  restating 
book  values  and  depreciation  reserves 
to  account  for  inflation  are  presented  by 


all  models.  It  is  not  unreasonable  for  a 
firm  which  has  operated  in  inflated 
dollars  to  pay  a  penalty  stated  in  the 
same  dollars.  Emergent  accounting 
conventions  regarding  restatement  of 
returns  in  constant  dollars  are  not  well 
enough  settled  in  any  event  to  permit 
their  use,  even  if  they  could  be  used 
without  abandoning  the  relative 
conceptual  and  computational  simplicity 
of  the  model.  As  to  die  possibility  of 
manipulation,  EPA  does  not  believe  that 
the  possibility  is  more  than  speculative, 
or  that  the  proposed  model  constitutes  a 
better  remedy  than  simply  policing 
penalty  calculations.  The  model,  finally, 
does  not  appear  to  take  into  account  the 
benefits  to  the  firm  which  accrue  from 
displacing  into  the  future  the  need  to 
replace  pollution  control  equipment. 

5.  Entities  not  subject  to  the  income 
tax  unfairly  pay  a  much  larger  penalty 
than  those  who  are. 

Response:  It  is  true  that  entities  not 
subject  to  income  taxes  will  normally 
pay  a  much  larger  penalty  than  profit 
making,  tax  paying  firms.  The  reason  for 
this  is  that  the  penalty  must  be  set  so  as 
to  reflect  the  economic  benefit  of 
noncompliance.  This  benefit  is  greater 
for  organizations  which  pay  no  income 
tax. 

Tax  paying  organizations  realize  a 
lower  benefit  from  noncompliance 
because  the  entire  expense  avoided 
through  a  failure  to  install  and  operate 
pollution  control  equipment  does  not 
flow  through  to  the  benefit  of  the  firm. 
Approximately  one-half  is  lost  to  income 
taxes.  Thus  the  gain  to  the 
noncomplying,  tax  paying  firm  will 
generally  be  about  one-half  of  that 
experienced  by  an  entity  not  subject  to 
income  taxes. 

6.  Entities  which  finance  entirely  out 
of  debt  should  use  a  cost  of  debt  related 
discount  rate  and  should  be  assumed  to 
have  100  percent  debt  financing. 

Responses:  Not  all  entities  have 
shareholders,  but  that  does  not  mean 
that  the  balance  sheets  of  those  firms  do 
not  contain  capital  components  which 
are  the  functional  equivalent  of  equity 
supplied  by  investors.  An  examination 
of  such  balance  sheets  and  of  a  sample 
of  rate  cases  shows  that  entities  without 
stockholders  nonetheless  calculate 
returns  on  the  basis  of  a  mix  of  debt  and 
equity.  The  mix  so  stated  or  assumed  is 
an  appropriate  basis  for  a 
noncompliance  penalty  calculation. 

7.  Governmental  facilities  which  are 
financed  by  appropriations  should  be 
exempted  from  the  penalty. 

Response:  The  use  of  appropriations 
to  finance  pollution  control  equipment 
purchases  rather  than  the  use  of  debt  or 
equity  poses  the  conceptual  difficulty  of 
establishing  an  appropriate  discount 
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rate.  It  does  not  suggest  a  basis  for 
exemption.  In  line  with  the1 
recommendation  of  the  Office  of 
Management  and  Budget  the  penalty 
will  compute  using  a  10  percent  real 
discount  rate. 

8.  Municipally  owned  utilities  are 
statutorily  exempted  because  federally 
owned  entities  are  included. 

Response:  Municipalities  are  covered 
by  the  Act,  see  Section  302(e).  The 
rationale  for  inclusion  of  one  kind  of 
governmental  facility  applies  with  equal 
force  to  all  governmental  facilities,  and 
more  so  to  those  not  financed  by 
appropriations. 

9.  Utilities  will  have  a  return  through 
ratesetting  on  the  pollution  control . 
equipment.  The  return  reduces  the 
benefit  to  them  of  delay. 

Response:  Utilities  are  allowed  to 
include  PCE  costs  in  their  rate  base  for 
purpose  of  setting  a  rate  of  return.  But 
establishment  of  an  allowed  rate  does 
not  guarantee  that  the  rate  will  be 
earned.  Unregulated  industries  may  also 
pass  through  costs,  although  generally 
speaking  in  a  less  monopolistically 
structured  economic  environment.  The 
extent  of  cost  pass  through  is  more  a 
function  of  market  structure  than  of 
regulation.  The  statute  does  not  require 
a  calculation  of  the  extent  of  possible 
pass  through  since  the  relevant  decision 
maker  is  the  firm,  which  enjoys  the 
benefit  of  alternative  investment, 
improved  market  position,  etc.,  and 
which  may  or  may  not  distribute  such 
benefits. 

10.  In  the  case  of  utilities,  a  special 
model  should  be  used  which  reduces  the 
penalty  to  the  extent  the  benefit  of  delay 
is  passed  through  to  ratepayers,  and 
which  computes  the  benefit  of  delay  to 
shareholders  as  only  consisting  in  the 
postponement  of  the  regulation-induced 
lag  in  flowing  through  costs  to 
ratepayers. 

Response:  No  special  model  is 
required  for  utilities  by  virtue  of  their 
being  regulated  or  by  virtue  of  their  use 
of  a  rate  rather  than  price  mechanism  to 
pass  costs  through.  Both  regulated  and 
unregulated  industries  will  seek  to  pass 
through  costs.  More  generally,  there  is 
no  statutory  warrant  for  reducing  the 
penalty  to  the  extent  costs,  had  they 
been  incurred,  might  have  been  flowed 
through  to  customers  rather  than  to 
shareholders.  The  contrary  is  more 
consistent  with  the  statute.  Such  costs, 
having  been  avoided,  may  improve  the 
market  position  of  the  regulated  and 
unregulated  firm  alike.  Such  favorable 
changes  in  market  position  represent 
benefits  that  the  statute  authorizes  EPA 
to  calculate  and  to  recoup.  Such 
recapture  would  tend  to  make  the 


relevant  decision-maker,  i.e.,  the  firm, 
indifferent  to  the  benefit  of  delay. 

11.  Rural  electric  utility  cooperatives 
are  not  entities  for  profit  and  finance 
construction  out  of  8ebt.  The  penalty 
should  either  be  zero  or  should  be  based 
on  the  cost  of  debt  financing. 

Response:  The  fact  that  a  firm  makes 
no  profit  does  not  mean  that  it  enjoys  no 
benefit  from  delay.  It  is,  for  instance, 
able  to  avoid  costs  and  to  avoid  price 
changes.  Similarly,  the  fact  that  a  firm 
has  no  shareholders  does  not  mean  that 
equity  is  absent  from  its  capital 
structure.  Rural  electric  cooperatives 
rates  are  based  on  cost  of  money  which 
includes  debt  and  equity  components. 

12.  Since  electric  power  cooperatives 
are  non-profit,  many  of  the  parameters 
applicable  to  the  calculation  are  not 
applicable. 

Response:  Each  of  the  parameters  in 
the  penalty  calculation  is  necessary  to 
estimate  the  economic  benefit  from 
delayed  compliance.  In  some  instances, 
the  parameters  will  have  a  zero  value, 
such  as  the  income  tax  rate  for  non¬ 
profit  organizations. 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  new 
Parts  66  and  67  as  set  forth  below: 

Table  of  Contents 

PART  66— ASSESSMENT  AND 
COLLECTION  OF  NONCOMPLJANCE 
PENALTIES  BY  EPA 

Subpart  A— Purpose  and  Scope 

Sec. 

66.1 —  Applicability  and  effective  date* 

66.2 —  Program  description. 

66.3 —  Definitions. 

66.4 —  Limitation  on  review  of  regulations. 

66.5 —  Savings  clause. 

66.6 —  Effect  of  litigation;  time  limits. 

Subpart  B — Notice  of  Noncompliance 

66.11 —  Issuance  of  notices  of  noncompliance. 

66.12 —  Content  of  notices  of  noncompliance. 

66.13 —  Duties  of  source  owner  or  operator 
upon  receipt  of  a  notice  of 
noncompliance. 

Subpart  C— Calculation  of  Noncompliance 
Penalties 

66.21 —  How  to  calculate  the  penalty. 

66.22 —  Contracting  out  penalty  Calculation. 

66.23 —  Interim  recalculation  of  penalty. 

Subpart  D — Exemption  Requests; 
Revocation  of  Exemptions 

66.31 —  Exemptions  based  on  an  order, 
extension  or  suspension. 

66.32 —  De  Minimis  exemptions. 

66.33 —  De  Minimis  exemptions:  malfunctions. 

66.34 —  Termination  of  exemptions. 

66.35 —  Revocation  of  exemptions. 

Subpart  E — Decisions  on  Exemption 
Requests  and  Challenges  to  Notices  of 
Noncompliance 

66.41 — Decision  on  petitions. 


Sec.  k 

66.42—  Procedure  for  hearings. 

66.43 —  Final  decision;  submission  of  penalty 
calculation. 

Subpart  F— Review  of  Penalty  Calculation 

66.51—  Action  upon  receipt  of  penalty 
calculation. 

66.52 —  Petitions  for  reconsideration  of 
calculation. 

66.53 —  Decisions  on  petitions. 

66.54 —  Procedures  for  hearing. 

Subpart  G — Payment 

66.61 —  Duty  to  pay 

66.62 —  Method  of  payment. 

66.63 —  Nonpayment  penalty. 

Subpart  H— Compliance  and  Final 
Adjustment 

66.71 —  Determination  of  compliance. 

66.72 —  Additional  payment  or 
reimbursement. 

66.73 —  Petition  for  reconsideration  and 
procedure  for  hearing. 

66.74 —  Payment  or  reimbursement. 

Subpart  I— Final  Action 

66.81 — Final  action. 

Subpart  J— Supplemental  Rules  for  Formal 
Adjudicatory  Hearings 

66.91—  Applicability  of  supplemental  rules. 

66.92 —  Commencement  of  hearings. 

66.93 —  Time  limits. 

66.94 —  Presentation  of  evidence. 

66.95 —  Decisions  of  Presiding  Officer;  appeal 
to  the  Administrator. 

Appendix  A — Technical  Support 
Document. 

Appendix  B — Instruction  Manual. 

Appendix  C — Computer  Program." 

Note:  Appendixes  A,  B,  and  C  appear  after 
Part  67. 

Authority:  Sec.  120,  Clean  Air  Act,  as 
amended,  42  U.S.C.  7420. 

Subpart  A— Purpose  and  Scope 

§  66.1  Applicability  and  effective  date. 

(a)  This  Part  applies  to  all  proceedings 
for  the  assessment  by  EPA  of  a 
noncompliance  penalty  as  provided  by 
Section  120  of  the  Clean  Air  Act.  This 
penalty  is  designed  to  recover  the 
economic  advantage  which  might 
otherwise  accrue  to  a  source  by  reason 
of  its  failure  to  comply  with  air  pollution 
control  standards  after  receipt  of  a 
notice  of  noncompliance. 

(b)  These  regulations  shall  be 
effective  October  27, 1980. 

§  66.2  Program  description. 

This  Part  sets  forth  the  procedures  by 
which  EPA  will  administer  the 
noncompliance  penalty  provisions  of 
Section  120  of  the  Clean  Air  Act. 

Subpart  A  describes  the  scope  of  the 
Part,  defines  key  terms  and  states  the 
manner  of  operation  of  these  provisions 
Subpart  B  states  which  sources  of  air 
pollution  are  subject  to  these  penalties 
and  the  form  and  substance  of  the  notice 
of  noncompliance.  Subpart  C  and  the 
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accompanying  Technical  Support 
Document  and  Manual  state  how  a 
source  must  compute  the  penalty  which 
it  owes.  Subpart  D  describes  the 
conditions  under  which  an  exemption 
from  the  penalty  may  be  available,  and 
Subpart  E  sets  forth  the  procedures  for 
requesting  such  an  exemption.  Subpart  F 
states  how  EPA  will  review  penalties 
calculated  by  sources  under  Subpart  C, 
and  Subpart  G  describes  the  method  of 
payment.  Subpart  H  provides  for  - 
adjustment  of  the  penalty  after  the 
source  has  come  into  compliance  and 
the  actual  costs  of  doing  so  are  known. 
Finally,  Subpart  I  states  which  actions 
under  these  regulations  are  subject  to 
judicial  review  and  on  what  conditions, 
and  Subpart  J  provides  supplemental 
procedures  for  adjudicatory  hearings. 

§66.3  Definitions. 

In  this  Part  and  Part  67: 

(a)  “Act"  means  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq.  as  amended  on 
August  7, 1977,  except  where  the  context 
specifically  indicates  otherwise. 

(b)  “Affiliated  entity”  means  a  person 
who  directly,  or  indirectly  through  one 
or  more  intermediaries,  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  owner  or  operator  of  a 
source. 

(c)  “Applicable  legal  requirements” 
means  any  of  the  following: 

(1)  In  the  case  of  any  major  source, 
any  emission  limitation,  emission 
standard,  or  compliance  schedule  under 
any  EPA-approved  State 
implementation  plan  [regardless  of 
whether  the  source  is  subject  to  a 
Federal  or  State  consent  decree): 

(2)  In  the  case  of  any  source,  an 
emission  limitation,  emission  standard, 
standard  of  performance,  or  other 
requirement  (including,  but  not  limited 
to,  work  practice  standards)  established 
under  Section  111  or  112  of  the  Act; 

(3)  In  the  case  of  a  source  that  is 
subject  to  a  federal  or  federally 
approved  state  judicial  consent  decree 
or  EPA  approved  extension,  order,  or 
suspension,  any  interim  emission  control 
requirement  or  schedule  of  compliance 
under  that  consent  decree,  extension, 
order  or  suspension; 

(4)  In  the  case  of  a  nonferrous  smelter 
which  has  received  a  primary 
nonferrous  smelter  order  issued  or 
approved  by  EPA  under  Section  119  of 
the  Act,  any  interim  emission  control 
requirement  (including  a  requirement 
relating  to  the  use  of  supplemental  or 
intermittent  controls)  or  schedule  of 
compliance  under  that  order. 

(d)  “Approved  Section  120  program” 
means  a  State  program  to  assess  and 
collect  Section  120  penalties  that  has 
been  approved  by' the  Administrator. 


(e)  “Computer  program”  means  the 
computer  program  used  to  calculate 
noncompliance  penalties  under  Section 
120  of  the  Clean  Air  Act.  This  computer 
program  appears  as  Appendix  C  to  these 
regulations. 

(f)  “Control”  (including  the  terms 
“controlling”,  “controlled  by”,  and 
"under  common  control  with”)  means 
the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  a  person  or  organization, 
whether  by  the  ownership  of  stock, 
voting  rights,  by  contract,  or  otherwise. 

(g)  “Major  stationary  source”  means 
any  stationary  facility  or  source  of  air 
pollutants  which  directly  emits,  or  has 
the  potential  to  emit,  one  hundred  tons 
per  year  or  more  of  any  air  pollutant 
regulated  by  EPA  under  the  Clean  Air 
Act. 

(h)  “Manual”  means  the 
“Noncompliance  Penalties  Instruction 
Manual”  which  accompanies  these 
regulations.  This  Manual  appears  as 
Appendix  B  to  these  regulations. 

(i)  “Owner  or  operator”  means  any 
person  who  owns,  leases,  operates  or 
supervises  a  facility,  building,  structure 
or  installation  which  emits  or  has  the 
potential  to  emit  any  air  pollutant 
regulated  by  EPA  under  the  Act. 

(j)  “Potential  to  emit”  means  the 
capability  at  maximum  design  capacity 
to  emit  a  pollutant  after  the  application 
of  air  pollution  control  equipment. 
Annual  potential  shall  be  based  on  the 
larger  of  the  maximum  annual  rated 
capacity  of  the  stationary  source 
assuming  continuous  operation,  or  on  a 
projection  of  actual  annual  emissions. 
Enforceable  permit  conditions  on  the 
type  of  materials  combusted  or 
processed  may  be  used  in  determining 
the  annual  potential.  Fugitive  emissions, 
to  the  extent  quantifiable,  will  be 
considered  in  determining  annual 
potential  for  those  stationary  sources 
whose  fugitive  emissions  are  regulated 
by  the  applicable  state  implementation 
plan. 

(k)  “Source”  means  any  source  of  air 
pollution  subject  to  applicable  legal 
requirements  as  defined  in  paragraph 
(c). 

(l)  "Technical  Support  Document” 
means  the  "Noncompliance  Penalties 
Technical  Support  Document”  which 
accompanies  these  regulations.  The 
Technical  Support  Document  appears  as 
Appendix  A  to  these  regulations. 

All  other  terms  are  defined  as  they  are 
in  the  Act. 

§  66.4  Limitation  on  review  of  regulations. 

No  applicable  legal  requirement, 
which  could  have  been  reviewed  or 
challenged  by  means  of  the  timely  filing 
of  an  appropriate  petition,  no  provision 


of  this  Part  or  Part  67  or  Appendices  A, 

B  or  C,  may  be  challenged,  reviewed  or 
re-examined  in  any  hearing  conducted 
under  this  Part  or  Part  67.  This  limitation 
on  review  includes,  but  is  not  limited  to: 

(a)  Arguments  that  the  statute  is  more 
or  less  restrictive  than  the  regulations, 
e.g.,  that  exemptions  other  than  those 
provided  herein  should  be  granted. 

(b)  Arguments  that  the  economic 
model  does  not  accurately  calculate  the 
economic  benefits  of  noncompliance,  or 
that  parameters,  terms  and  conditions 
other  than  those  provided  for  in  the 
model  should  be  used  or  that  evidence 
other  than  that  described  in  the 
Technical  Support  Document  for 
establishing  inputs  should  be 
considered. 

§  66.5  Savings  clause. 

Proceedings  under  these  regulations 
for  imposition  of  a  penalty  under 
Section  120  are  in  addition  to  any  other 
proceedings  related  to  permits,  orders, 
payments,  sanctions  or  other 
requirements  or  State  of  Federal  law.  No 
action  under  this  Part  or  Part  67  shall 
affect  in  any  way  any  administrative, 
civil  or  criminal  enforcement  proceeding 
brought  under  any  provision  of  the 
Clean  Air  Act  or  State  or  local  law. 

§  66.6  Effect  of  litigation;  time  limits. 

(a)  The  existence  of  any  litigation  on 
the  validity  of  these  regulations  shall  not 
affect  the  authority  of  the  Agency  to 
issue  notices  of  noncompliance  or  to 
conduct  subsequent  administrative 
proceedings  under  Parts  66  and  67. 

(b)  Failure  of  the  Administrator  or  the 
Presiding  Officer  at  a  hearing  to  meet 
any  of  the  time  limits  contained  in  Parts 

66  and  67  shall  not  affect  the  validity  of 
any  proceeding  under  these  regulations. 

(c)  The  filing  of  any  petition  for 
reconsideration  under  this  Part  or  Part 

67  or  the  institution  of  EPA  review  of  a 
State  determination  under  Part  67  shall 
not  toll  the  accrual  of  noncompliance 
penalties.  The  penalty  will  be  calculated 
from  the  date  on  which  the  source 
owner  or  operator  receives  a  notice  of 
noncompliance. 

Subpart  B— Notice  of  Noncompliance 

§  66. 1 1  Issuance  of  notices  of 
noncompliance.  , 

(a)  The  Administrator  shall  issue  a 
notice  of  noncompliance  to  the  owner  or 
operator  of  any  source  which  he 
determines  is  in  violation  of  applicable 
legal  requirements  and  which  is  located 
in  a  State  without  an  approved  Section 
120  program. 

(b)  The  Administrator  shall  send  a 
notice  of  noncompliance  to  the  owner  or 
operator  of  any  source  located  in  a  State 
with  an  approved  Section  120  program 
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when  he  determines  as  provided  in  Part 
67  that  the  source  is  in  violation  of 
applicable  legal  requirements  and  the 
State  has  failed  to  send  a  notice  of 
noncompliance  to  it,  or  has  failed  to 
pursue  diligently  any  subsequent  steps 
for  the  assessment  or  collection  of  the 
penalty. 

(c)  Failure  of  EPA  or  a  State  to  issue  a 
notice  of  noncompliance  within  30  days 
after  discovery  of  a  violation  shall  not 
affect  the  obligation  of  a  source  owner 
or  operator  to  pay  a  noncompliance 
penalty  but  shall  affect  the  date  from 
which  the  penalty  is  calculated.  The 
penalty  shall  be  calculated  from  the 
earliest  date  that  the  owner  or  operator 
of  the  source  received  a  notice  of 
noncompliance  under  this  section, 
whether  issued  by  EPA  or  the  State. 

§  66.12  Content  of  notices  of 
noncompliance. 

(a)  Each  notice  of  noncompliance 
shall  be  in  writing  and  shall  include: 

(1)  A  specific  reference  to  each 
applicable  legal  requirement  of  which 
the  source  is  in  violation; 

(2)  A  brief  statement  of  the  factual 
basis  for  the  finding  of  violation, 
together  with  a  reference  to  any 
supporting  materials  and  a  statement  of 
when  and  where  they  may  be  inspected; 

(3)  Instructions  on  calculating  the 
amount  of  the  penalty  owed  and  the 
schedule  for  payments.  Such 
instructions  shall  include  (i)  a  statement 
of  the  date  from  which  penalties  should 
be  calculated  and  (ii)  a  copy  of  the 
Technical  Support  Document  and  the 
Manual; 

(4)  Notice  of  the  right  to  petition  for  a 
hearing  to  challenge  the  finding  of 
noncompliance  or  to  claim  an 
exemption;  and 

(5)  Notice  that  the  penalty  continues 
to  accrue  during  the  pendency  of  any 
hearings  granted  under  this  Part  or  Part 
67. 

(b)  Each  notice  of  noncompliance 
shall  be  transmitted  to  the  source  owner 
or  operator  either  by  personal  service  or 
by  registered  or  certified  mail,  return 
receipt  requested. 

§  66.13  Duties  of  source  owner  or 
operator  upon  receipt  of  a  notice  of 
noncompliance. 

(a)  Within  forty-five  days  after 
receiving  a  notice  of  noncompliance  a 
source  owner  or  operator  shall  either: 

(1)  Calculate  the  amount  of  the 
penalty  owed  and  the  appropriate 
quarterly  payment  schedule,  as  provided 
in  the  Technical  Support  Document  and 
Instruction  Manual,  and  transmit  that 
calculation,  together  with  supporting 
data  sufficient  to  allow  verification  of 


the  penalty  calculation,  to  the 
Administrator;  or 

(2)  Submit  a  petition  for 
reconsideration,  alleging  that  the  source 
is  not  in  violation  of  applicable  legal 
requirements  or  that  the  source  owner 
or  operator  is  entitled  to  an  exemption 
pursuant  to  Sections  66.31  through  66.33, 
or  both.  A  source  owner  or  operator 
must  present  both  grounds  in  the 
petition  if  he  wishes  to  preserve  a  claim 
to  an  exemption  in  the  event  that  the 
source  is  found  to  be  in  violation.  Issues 
relating  to  the  existence  of  a  violation  or 
entitlement  to  an  exemption  not  raised 
in  the  petition  shall  be  deemed  waived. 

(b)  Any  submittal  pursuant  to  this 
subsection  shall  specify  the  identity  of 
the  person  responsible  for  the  payment 
of  any  noncompliance  penalty,  and  to 
whom  any  reimbursement,  if  necessary, 
shall  be  sent. 

(c)  A  source  owner  or  operator  may 
amend  any  petition  for  reconsideration 
pursuant  to  subsection  (a)  above  within 
45  days  from  receipt  of  a  notice  of 
noncompliance.  Amendment  of  such 
petition  after  45  days  will  be  permitted 
only  if  based  on  unforeseeable 
conditions  occurring  after  termination  of 
the  45  day  period,  or  upon  consent  of  the 
Administrator. 

Subpart  C— Calculation  of 
Noncompliance  Penalties 

§  66.21  How  to  calculate  the  penalty. 

(a)  All  noncompliance  penalties  shall 
be  calculated  in  accordance  with  the 
Technical  Support  Document  and  the 
Manual. 

(b)  Where  the  Administrator 
determines  that  no  existing  technology 
or  other  emissions  control  method 
results  in  emission  levels  which  satisfy 
the  applicable  legal  requirement,  the 
penalty  calculation  shall  be  based  on 
the  cost  of  the  capital  equipment, 
operation  and  maintenance  practices,  or 
other  methods  of  control  which  best 
approximates  the  degree  of  control 
required.  In  such  a  case,  the 
Administrator  may  include  in  the 
penalty  the  costs  of  participation  in  an 
EPA  approved  research  and 
development  program  where  he 
determines  that  such  participation 
would  be  appropriate.  Information  on 
appropriate  research  and  development 
programs  will  be  available  from  the 
regional  offices  or  from  the  Office  of 
Research  and  Development. 

§  66.22  Contracting  out  penalty 
calculation. 

Upon  the  failure  of  a  source  owner  or 
operator,  who  does  not  submit  a  petition 
for  reconsideration  as  provided  in 
§  68.13(a)(2),  to  submit  the  information 


described  in  8  66.13(a)(1)  within  45  days 
of  receipt  of  a  notice  of  noncompliance, 
or  upon  submission  of  incorrect 
information  as  determined  pursuant  to 
§  66.51,  the  Administrator  may  enter 
into  a  contract  with  any  qualified  person 
who  is  not  an  affiliated  entity  and  who 
has  no  financial  interest  in  the  owner  or 
operator  of  the  source  to  assist  in 
determining  the  amount  of  the  penalty 
assessment  or  payment  schedule  with 
respect  to  such  source  owner  or 
operator.  The  cost  of  this  contract  may 
be  added  to  the  penalty  to  be  assessed 
against  the  owner  or  operator  of  the 
source.  The  data  used  in  calculating  the 
penalty  shall  be  furnished  to  the  source 
owner  or  operator  at  the  time  that  the 
penalty  calculation  is  reported. 

§  66.23  Interim  recalculation  of  penalty. 

(a)  The  Administrator,  upon 
concluding  that  a  previously  approved 
penalty  calculation  no  longer  is 
accurate,  may: 

(1)  Request,  in  writing,  that  the  source 
owner  or  operator  submit  a  revised 
calculation  in  the  form  specified  in 

§  66.13(a).  The  Administrator  shall 
respond  to  any  information  submitted  in 
accordance  with  the  provisions  of 
§  66.51. 

(2)  Notify  the  source  owner  or 
operator,  in  writing,  that  the  penalty  has 
been  recalculated  based  upon 
information  in  the  Administrator's 
possession.  The  source  owner  or 
operator  shall  respond  as  provided  in 

§  66.52. 

(b)  If  a  source  owner  or  operator 
believes  that,  because  of  changed 
circumstances,  a  penalty  calculation 
which  has  been  accepted  by  EPA  no 
longer  is  accurate,  he  may  submit  a 
revised  penalty  calculation  and 
schedule  to  the  Administrator.  The 
revised  calculation  shall  be  in  the  form 
specified  in  subsection  66.13(a)(1).  The 
Administrator  shall  respond  in 
accordance  with  the  provisions  of 
subsection  66.51.  The  decision  to  accept 
the  interim  calculation  or  to  grant  a 
hearing  on  this  issue  shall  be  solely 
within  the  discretion  of  the 
Administrator. 

Subpart  D— Exemption  Requests; 
Revocation  of  Exemptions 

§  66.31  Exemptions  based  on  an  order, 
extension  or  suspension. 

(a)  A  source  owner  or  operator  who 
would  otherwise  be  subject  to  a 
noncompliance  penalty  will  be 
exempted  from  that  penalty  during  the 
period  for  which,  and  upon  a 
demonstration  that,  its  noncompliance 
with  applicable  legal  requirements  is  or 
was  due  solely  to; 
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(a}  A  conversion  by  such  source  from 
the  burning  of  petroleum  products  or 
natural  gas,  or  both,  as  the  permanent 
primary  energy  source  to  the  burning  of 
coal  pursuant  to  an  order  under  Section 
113(d)(5)  or  Section  119  of  the  Act  as  in 
effect  before  August  7,  1977. 

(2)  In  the  case  of  a  coal-burning 
source,  the  issuance  of  a  prohibition  to 
that  source  against  burning  petroleum 
products  or  natural  gas,  or  both,  by 
means  of  an  order  under  Sections  2(a) 
and  (b)  of  the  Energy  Supply  and 
Environmental  Coordination  Act  of  1974, 
the  Powerplant  and  Industrial  Fuel  Use 
Act,  or  under  any  legislation  which 
amends  or  supersedes  these  provisions. 
Provided,  That  the  source  had  received 
an  extension  under  the  second  sentence 
of  Section  119(c)(1)  of  the  Act  as  in 
effect  before  August  7, 1977. 

(3)  The  use  of  innovative  technology 
by  the  source  owner  or  operator 
pursuant  to  an  enforcement  order  under 
Section  113(d)(4)  of  the  Act 

(4)  An  inability  to  comply  with  an 
applicable  legal  requirement  resulting 
from  reasons  entirely  beyond  the  control 
of  the  owner  or  operator  of  such  source 
or  of  any  affiliated  entity.  Provided, 

That  (i)  the  source  owner  or  operator 
has  received  an  order  under  Section 
113(d)  (or  an  order  under  Section  113 
issued  before  August  7, 1977)  or  a 
federal  or  EPA-approved  State  judicial 
decree  or  order  which  has  the  effect  of 
permitting  a  delay  in  complying  with  the 
legal  requirement  at  issue,  and  (ii)  that 
the  source  owner  or  operator  meets  the 
requirements  of  subsections  (c)  and  (d) 
of  this  section. 

(5)  The  existence  of  an  energy  or 
employment  emergency  demonstrated 
by  issuance  of  an  order  under  Section 
110(f),  or  110(g)  of  the  Act,  unless  such 
order  is  disapproved  by  EPA. 

(b)  To  qualify  for  an  exemption  under 
this  section,  the  source  owner  or 
operator  must  have  received  the  order, 
extension  or  suspension  or  consent 
decree  described  in  the  paragraph  of  the 
subsection  pursuant  to  which  the 
exemption  is  claimed.  No  exemption 
may  be  sought  which,  if  granted,  would 
exceed  the  terms  of  the  relevant 
extension,  order,  suspension,  or  consent 
decree,  except  as  provided  in  subsection 
(e)  below.  No  exemption  may  be  sought 
which  is  based  on  a  claim  that  the 
source  owner  or  operator  is  entitled  to 
any  such  order,  extension,  suspension, 
or  consent  decree  even  though  it  has  not 
been  issued. 

(c)  In  any  exemption  claim  based  on 
paragraph  (a)  (4)  above,  the  source 
owner  or  operator  must  demonstrate 
that  the  inability  to  comply  resulted 
from  one  of  the  following  situations:  - 

(1)  Act  of  God; 


(2)  Fire; 

(3)  Embargo; 

(4)  Strike;, 

(5)  The  inability  to  obtain  capital 
necessary  to  finance  the  installation  of 
pollution  control  equipment  or  the  use  of 
other  control  measures,  to  the  extent 
that  such  inability  resulted  from 
temporary,  verifiable,  general  market  , 
conditions; 

(6)  The  verifiable  and  unforeseeable 
failure  of  pollution  control  equipment 
and  associated  process  equipment  to 
perform  at  reasonably  anticipated 
design  levels  despite  the  best  efforts  of 
the  source  owner  or  operator  in 
designing,  operating  and  maintaining  the 
control  and  process  equipment  or  other 
emission  control  methods,  provided  that 
such  efforts  were  reasonably  calculated 
to  achieve  compliance;  or 

(7)  The  complete  inability  of  a 
supplier  or  contractor  to  furnish  labor  or 
materials  necessary  to  achieve 
compliance,  provided  the  source  owner 
or  operator  demonstrates: 

(1)  That  the  source  owner  or  operator 
or  an  affiliated  entity  in  no  manner 
sought,  caused,  encouraged  or 
contributed  to  the  inability;  and 

(ii)  That  the  source  owner  or  operator 
in  no  way  unduly  delayed  negotiation 
for  needed  equipment  or  fuel  supply  or 
made  unusual  demands  not  typical  in  its 
industry,  or  placed  unusual  restrictions 
on  the  supplier,  or  delayed  in  any  other 
manner  the  delivery  of  goods  or  the 
completion  of  the  necessary 
construction. 

(d)  (1)  No  exemption  will  be  granted 
pursuant  to  subsection  (a)(4)  above 
unless  the  owner  or  operator  of  the 
source  demonstrates  that,  with  respect 
to  a  situation  described  in  paragraph  (c), 
all  reasonable  steps  were  taken  to 
prevent  the  situation  causing  the 
inability  to  comply,  that  procuring  the 
needed  pollution  control  equipment  or 
fuel  supply  was  given  and  continues  to 
be  given  the  highest  possible  priority  in 
the  planning  and  budgeting  process  of 
the  owner  or  operator  of  the  source,  and 
that  alternative  sources  of  equipment 
and  fuel  have  been  explored  without 
success. 

(2)  Any  exemption  granted  under 
subsection  (a)(4)  shall  cease  to  be 
effective  when  the  inability  to  comply 
ceases  to  be  entirely  beyond  the  control 
of  the  source  owner  or  operator  as 
defined  in  this  section. 

(e)  Except  in  the  case  of  exemptions 
based  on  orders  under  Section  113  (d)(4) 
or  (d)(5)  or  suspensions  under  Section 
110(g),  the  Administrator  may  grant  an 
exemption  with  retroactive  effect  to  the 
date  of  the  event  giving  rise  to  the 
Section  120  predicate  order,  extension, 
suspension,  or  consent  decree.  In  such 


cases,  the  exemption  from  the 
noncompliance  penalty  shall  ran  front 
the  date  that  the  basis  for  the  exemption 
first  occurred. 

§  66.32  De  Mintmis  exemptions. 

(a)  The  Administrator  may,  upon 
notice  and  opportunity  for  public 
hearing,  exempt  the  owner  or  operator 
of  any  source  from  a  penalty  where  he 
finds  that  a  particular  instance  of 
noncompliance  was  de  minimis  in 
nature  and  duration. 

(b)  A  petition  for  an  exemption  on  the 
ground  that  the  violation  described  in  a 
notice  of  noncompliance  was  de 
minimis  in  nature  and  duration  may 
only  raise  issues  related  to  entitlement 
to  an  exemption  and  shall  contain  or  be 
accompanied  by  supporting 
documentation.  Issues  relating  to 
entitlement  to  a  de  minimis  exemption 
not  raised  in  the  petition  shall  be 
deemed  waived. 

(c)  In  ruling  upon  such  a  petition,  the 
Administrator  shall  consider: 

(1)  The  magnitude  of  the  excess 
emissions  and  whether  the  source’s 
noncompliance  is  recurring  or  persistent; 

(2)  The  steps  the  source  owner  or 
operator  is  taking  to  eliminate  the  cause 
of  the  excess  emissions  and  to  minimize 
such  emissions; 

(3)  Whether  any  significant  economic 
savings  are  likely  to  accrue  to  the  owner 
or  operator  of  the  source  as  a  result  of 
the  noncompliance; 

(4)  The  character  of  the  emissions, 
and  their  impact  on  ambient  air  quality; 
and 

(5)  The  duration  of  the  violation. 

(d)  A  hearing  on  a  petition  for  a  de 
minimis  exemption  shall  be  informal. 
The  hearing  shall  be  scheduled  upon 
notice  to  the  public.  Reasonable 
opportunity  to  testify  and  for  submission 
of  questions  by  the  public  to  the 
petitioner  shall  be  aiffarded.  The 
decision  of  the  hearing  officer  will  be 
made  in  writing  within  a  reasonable 
period  of  time  after  the  close  of  the 
hearing. 

§  66.33  De  Minimis  exemptions: 
malfunctions. 

(a)  The  Administrator  may,  upon 
notice  and  opportunity  for  a  public 
hearing,  exempt  the  owner  or  operator 
of  a  source  if  he  finds  with  respect  to  a 
particular  instance  of  noncompliance, 
that  such  noncompliance  was  de 
minimis  in  nature  and  duration,  and  was 
caused  solely  by  a  sudden  and 
unavoidable  breakdown  of  process  or 
pollution  control  equipment 

(b)  A  petition  for  an  exemption  on  the 
ground  that  the  violation  was  de 
minimis  and  was  caused  by  a  sudden 
and  unavoidable  breakdown  of  process 
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or  pollution  control  equipment  may  only 
raise  issues  related  to  entitlement  to  an 
exemption  and  shall  contain  or  be 
accompanied  by  supporting 
documentation.  Issues  relating  to 
entitlement  to  an  exemption  that  are  not 
raised  in  the  petition  shall  be  deemed 
waived.  In  making  such  finding  the 
Administrator  shall  consider  whether: 

(1)  The  violation  was  de  minimis  in 
nature  and  duration  within  the  meaning 
of  §  66.32; 

(2)  The  air  pollution  control 
equipment,  process  equipment,  or 
processes,  including  appropriate  back¬ 
up  systems,  were  designed,  and  have 
been  maintained  and  operated  in  a 
manner  consistent  with  good  practice 
for  minimizing  emissions; 

(3)  Repair  of  the  malfunctioning 
equipment  was  undertaken  and  carried 
out  in  an  expeditious  fashion  as  soon  as 
the  owner  or  operator  knew  or  should 
have  known  that  the  malfunction 
existed  or  that  applicable  emission 
limitations  were  being  violated  or  were 
likely  to  be  violated; 

(4)  All  practicable  steps  were  taken  to 
minimize  the  impact  of  the  excess 
emissions  (including  any  bypass)  on 
ambient  air  quality; 

(5)  The  excess  emissions  were  not 
part  of  a  pattern  indicative  of 
inadequate  design,  operation,  or 
maintenance; 

(6)  Off-shift  and  overtime  labor  were 
utilized  where  necessary  to  ensure  that 
repairs  were  made  as  expeditiously  as 
possible  or  that  emissions  were 
minimized  to  the  maximum  extent 
possible;  and 

(7)  The  level  of  economic  savings,  if 
any,  accruing  to  the  source  owner  or 
operator  was  de  minimis. 

(c)  Any  activity  that  could  have  been 
foreseen,  avoided  or  planned  for,  or  any 
breakdown  that  could  have  been 
avoided  by  the  exercise  of  reasonable 
diligence  shall  not  constitute  grounds  for 
an  exemption  under  this  section.  Such 
activities  include,  but  are  not  limited  to, 
sudden  breakdowns  avoidable  by  better 
maintenance  procedures,  phasing  in  and 
out  of  process  equipment  and  routine 
maintenance. 

(d)  A  hearing  on  any  petition  for  an 
exemption  based  upon  the  unavoidable 
breakdown  of  pollution  control 
equipment  shall  be  informal.  The 
hearing  shall  be  scheduled  upon  notice 
to  the  public.  Reasonable  opportunity  to 
testify  and  for  submission  of  questions 
by  the  public  to  the  petitioner  shall  be 
afforded.  The  decision  of  the  hearing 
officer  will  be  made  in  writing  within  a 
reasonable  period  of  time  after  the  close 
of  the  hearing. 


§  66.34  Termination  of  exemptions. 

(a)  Exemptions  pursuant  to 
subsections  66.31(a)  (1),  (2),  (3),  and  (5) 
will  cease  to  be  effective  upon 
termination  or  revocation  of  the  order 
on  which  the  exemption  is  based. 

(b)  Exemptions  pursuant  to  subsection 
66.31(a)(4)  will  cease  to  be  effective 
when  the  order  or  decree  is  terminated 
or  revoked,  or  the  inability  to  comply 
ceases  to  be  for  reasons  entirely  beyond 
the  control  of  the  source  owner  or 
operator  as  defined  in  subsection 
66.31(c). 

(c)  Exemptions  granted  pursuant  to 

§  §  66.32  or  66.33  shall  terminate  at  the 
time  specified  in  the  exemption. 

(d)  The  Administrator  shall  notify  the 
source  owner  or  operator,  in  writing, 
that  the  exemption  has  terminated,  and 
shall  specify  the  date  from  which  the 
penalty  shall  be  calculated.  The  notice 
shall  be  transmitted  as  required  by 

§  66.12.  The  source  owner  or  operator 
shall  respond  to  this  notice  within  45 
days  of  its  receipt  and  in  the  form 
provided  in  subsection  66.13. 

§  66.35  Revocation  of  exemptions. 

(a)  The  Administrator  may  upon 
notice  and  opportunity  for  a  hearing 
revoke  an  exemption  granted  to  the 
owner  or  operator  of  any  source  at  any 
time  in  accordance  with  paragraphs  (b) 
and  (c)  below. 

(b)  An  exemption  may  be  revoked  and 
a  penalty  for  the  period  of  non- 
exempted  noncompliance  assessed  if: 

(1)  The  grounds  for  the  exemption  no 
longer  exist  or  never  did  exist,  or 

(2)  In  the  case  of  an  exemption  under 
§  66.31,  the  source  owner  or  operator 
has  failed  to  comply  with  any  interim 
emission  control  requirements  or 
schedules  of  compliance  (including 
increments  of  progress)  contained  in  the 
extension,  order,  suspension  or  EPA- 
approved  consent  decree  on  which  the 
exemption  was  based. 

(c)  The  Administrator  shall  provide 
the  source  owner  or  operator  written 
notice  containing  the  information 
required  by  §  66.12  and  a  statement  of 
the  reasons  for  revocation.  The  notice 
shall  also  specify  the  date  from  which 
the  source  owner  or  operator  must 
calculate  a  penalty.  The  notice  shall  be 
transmitted  as  required  by  §  66.12.  The 
source  owner  or  operator  shall  respond 
to  this  notice  within  45  days  of  its 
receipt  and  in  the  form  provided  in 

§  66.13. 


Subpart  E— Decisions  on  Exemption 
Requests  and  Challenges  to  Notices  of 
Noncompliance 

9  66.41  Decision  on  petitions. 

(a)  Within  thirty  days  after  receiving  a 
petition  filed  under  §  66.13,  the 
Administrator  shall  notify  the  source 
owner  or  operator  in  writing  that: 

(1)  The  petition  demonstrates  that  the 
source  owner  or  operator  is  entitled  to 
part  or  all  of  the  relief  requested  and 
that  the  notice  of  noncompliapce  is 
withdrawn  or  modified  accordingly; 

(2)  The  petition  of  the  owner  or 
operator  of  the  source  presents  no 
information  regarding  the  issues  of 
whether  the  source  is  in  violation  of 
applicable  legal  requirements  or  is 
entitled  to  an  exemption  which,  if  true, 
would  alter  the  liability  of  the  source 
owner  or  operator,  and  that  a  hearing  on 
the  petition  is  denied; 

(3)  A  hearing  is  granted  on  the  issue  of 
whether  the  source  is  in  violation  of 
applicable  legal  requirements  or  is 
entitled  to  an  exemption  under  §  §  66.31, 

66.32,  66.33,  or  on  both; 

(4)  The  information  submitted  is 
inadequate  to  enable  EPA  to  determine 
whether  the  source  owner  or  operator  is 
entitled  to  the  relief  requested.  The 
Administrator  shall  specify  what 
deficiencies  exist  and  request  that  the 
source  owner  or  operator  supplement 
his  petition  within  thirty  days  of  receipt 
of  that  request.  If  the  petition  is  not 
supplemented  adequately  within  this 
time,  the  Administrator  may  deny  the 
relief  requested.  Any  supplemental 
material  provided  pursuant  to  the 
Administrator’s  request  shall  be 
evaluated  as  provided  in  subsections 
(1)— (3)  above. 

(b)  In  granting  any  hearing  pursuant  to 
subsection  (3),  the  Administrator  may 
exclude  particular  fact  questions  from 
the  hearing  which  do  not  qualify  for  a 
hearing  under  the  criteria  set  forth  in 
subsection  (2). 

§  66.42  Procedure  for  hearings. 

(a)  Except  as  provided  in  §  §  66.32  and 

66.33,  hearings  granted  under 

§  66.41(a)(3)  shall  be  held  as  provided  in 
Subpart  ]. 

(b)  If  hearings  are  granted  pursuant  to 
both  §  §  66.32  or  66.33  and  under  Subpart 
),  a  consolidated  hearing  in  accordance 
with  Subpart )  shall  be  held.  At  the 
consolidated  hearing  the  issues  that 
would  otherwise  have  been  considered 
at  a  hearing  under  §  §  66.32  or  68.33  shall 
be  considered  pursuant  to  the 
procedures  for  a  Hearing  provided  in 
those  sections. 

(c)  The  Presiding  Officer  at  a  hearing 
granted  under  §  66.41  shall  issue  an 
initial  decision  within  90  days  after  the 
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Administrator  grants  the  hearing,  unless 
the  duration  of  the  hearing  or  the 
deadline  for  decision  is  extended  by  the 
Presiding  Officer  upon  agreement  of  the 
parties.  Failure  to  issue  a  decision 
(whether  or  not  hy  consent]  within  90 
days  shall  not  affect  the  validity  of  the 
proceedings  or  the  accrual  of  penalties 
in  any  manner. 

§  66.43  Final  decision;  submission  of 
penalty  calculation. 

W(tJiin  forty-five  days  after  EPA  has 
notified  the  owner  or  operator  of  a 
source  of  the  final  Agency  decision  that 
it  is  in  violation  of  applicable  legal 
requirements  or  is  not  entitled  to  an 
exemption,  the  owner  or  operator  shall 
submit  the  information  required  by 
§  66.13(a),  including  appropriate 
compliance  and  payment  schedules  and 
extra  interest  owed  for  the  period  of 
delay.  The  penalty  shall  be  calculated 
from  the  date  of  receipt  of  the  original 
notice  of  noncompliance. 

Subpart  F— Review  of  Penalty 
Calculation 

§  66.51  Action  upon  receipt  of  penalty 
calculation. 

(a)  Within  thirty  days  after  receipt  of 
a  penalty  calculation  provided  pursuant 
to  §  §  66.13(a)(1)  or  68.43,  the 
Administrator  shall  notify  the  source 
owner  or  operator  in  writing,  that: 

(1)  The  penalty  is  provisionally 
accepted  as  calculated,  subject  to  any 
recalculation  that  may  be  necessary 
under  §  66.72  after  the  source  has 
achieved  compliance;  or 

(2)  The  penalty  is  incorrect  and  has 
been  recalculated  based  on  the  data 
provided  by  the  source  owner  or 
operator,  or  other  data.  The 
Administrator  shall  provide  a  brief 
Statement  of  the  basis  for  the 
recalculation  and  shall  identify  when 
and  where  any  supporting  data  may  be 
examined.  The  Administrator  shall  also 
notify  the  source  owner  or  operator  of 
the  right  to  petition  for  a  hearing  under 
§  66.52;  or 

(3)  The  source  owner  or  operator  has 
not  submitted  any  calculation,  or  the 
information  submitted  is  inadequate  to 
enable  EPA  to  verify  the  owner  or 
operator’s  penalty  calculation.  The 
Administrator  shall  specify  what 
deficiencies  exist  and  request  the  source 
owner  or  operator  to  supplement  his 
submission  within  thirty  days  of  receipt 
of  that  request.  If  an  inadequate 
supplemental  submission  is  made  within 
this  time,  EPA  may  calculate  the  penalty 
itself  or  as  provided  in  §  66.22. 

(b)  Supplemental  material  provided 
pursuant  to  subsection  (a)(3)  of  this 


section  shall  be  evaluated  as  provided 
in  paragraph  (a). 

§  66.52  Petitions  for  reconsideration  of 
calculation. 

Within  forty-five  days  after  receipt  of 
notice  under  §  66.51(a)(2)  that  the 
penalty  has  been  recalculated  by  EPA,  a 
source  owner  or  operator  who  wishes  to 
challenge  EPA’s  recalculation  shall 
petition  in  writing  for  reconsideration.  A 
statement  of  all  arguments  on  which  the 
owner  or  operator  relies,  including  all 
necessary  supporting  data  and  a 
substitute  penalty  calculation  and 
payment  schedule  shall  be  included  in 
or  accompany  this  petition.  Issues  not 
raised  in  the  petition  shall  be  deemed 
waived. 

§  66.53  Decisions  on  petitions.  _ 

Within  thirty  days  after  receiving  a 
petition  for  reconsideration  under 
§  66.52  the  Administrator  shall: 

(a)  Accept  the  penalty  calculation  of 
the  owner  or  operator  to  the  extent  the 
Administrator  concludes  it  is  correct;  or 

(b)  Deny  a  hearing  and  affirm  the 
calculation  to  the  extent  he  concludes 
that  the  petition  of  the  owner  or 
operator  does  not  present  information 
which,  if  true,  would  alter  the  amount  of 
the  penalty,  or 

(c)  Grant  a  hearing  to  the  extent  he 
concludes  that  the  petition  of  the  source 
owner  or  operator  raises  such  questions. 

§  66.54  Procedures  for  hearing. 

(a)  Hearings  granted  under  §  66.53 
shall  be  held  as  provided  in  Subpart  ]. 

(b)  The  Presiding  Officer  at  a  hearing 

granted  under  §  66.53  shall  issue  an 
initial  decision  within  ninety  days  after 
the  Administrator  grants  the  hearing, 
unless  the  duration  of  the  hearing  or  the 
deadline  for  decision  is  extended  by  the 
Presiding  Officer  upon  agreement  of  the 
parties.  Failure  to  issue  a  decision 
(whether  or  not  by  consent)  within  90 
days  shall  not  affect  the  validity  of  the 
proceedings  or  the  accrual  of  penalties 
in  any  manner.  s 

Subpart  G— Payment 

§  66.61  Duty  to  pay. 

(a)  Except  where  the  owner  or 
operator  has  submitted  a  petition 
pursuant  to  §  66.13(a)(2),  the  first 
installment  of  the  penalty  shall  be  paid 
on  the  date  six  months  after  receipt  of 
the  notice  of  noncompliance, 

(b)  Where  the  source  owner  has  filed 
a  petition  pursuant  to  §  66.13(a)(2),  the 
first  installment  consisting  of  payment 
of  penalties  for  all  quarters  “missed”  as 
well  as  for  the  upcoming  quarter  shall 
be  paid  on  the  date  six  months  after  a 
final  administrative  decision  affirming 
the  source  owner  or  operator’s  liability. 


Installments  shall  be  paid  quarterly 
thereafter  until  compliance  is  achieved. 
Quarters  shall  be  measured  in 
increments  of  three  calendar  months 
from  the  date  the  first  payment  is  due. 

(c)  A  source  owner  or  operator  who 
submits  a  petition  pursuant  to  §  66.52 
shall  pay  the  penalty  amount  calculated 
by  the  owner  or  operator  under  H  66.13 
or  66.43  or  any  penalty  calculated  by 
EPA  where  the  owner  or  operator  has 
failed  to  calculate  such  penalty.  Within 
45  days  after  EPA  has  notified  the 
owner  or  operator  of  a  final 
administrative  action  after  hearings  on 
such  petition,  the  owner  or  operator 
shall  submit  any  necessary  modification 
to  the  penalty.  The  revised  penalty  will 
be  calculated  in  accordance  with  the 
Technical  Support  Document  and  the 
Manual,  and  a  revised  schedule, 
including  appropriate  adjustments  for 
overpayments  or  underpayments  made, 
will  be  established. 

§  66.62  Method  of  payment 

Payments  in  excess  of  $10,000  under 
this  Part  shall  be  made  by  wire  transfer 
payable  to  the  United  States  Treasury. 
Payments  under  this  Part  which  are  less 
than  $10,000  shall  be  made  by  cashier’s 
or  certified  check,  made  payable  to  the 
United  States  Treasury,  sent  by 
registered  mail,  return  receipt  requested, 
and  addressed  to  the  Administrator, 
Environmental  Protection  Agency,  401 M 
Street,  S.W.,  Washington,  D.CL  20460. 
Payment  by  check  is  made  on  the  due 
date  if  it  is  postmarked  on  or  before  the 
due  date.  Payment  by  wire  transfer  is 
made  on  the  due  date  if  the  Treasury’s 
account  is  credited  on  or  before  the  due 
date. 

§  66.63  Nonpayment  penalty. 

(a)  Any  source  owner  or  operator  who 
fails  to  make  timely  payment  under 

§  66.61  shall  pay  in  addition  to  the 
penalty  owed  a  quarterly  nonpayment 
penalty.  The  nonpayment  penalty  shall 
be  calculated  as  of  the  due  date  of  the 
noncompliance  penalty  payment  and 
shall  be  equal  to  20  percent  of  the 
aggregate  amount  of  the  noncompliance 
penalties  and  nonpayment  penalties  due 
and  owing  from  the  owner  or  operator 
on  the  due  date.  Partial  payments  shall 
be  credited  first  against  the  nonpayment 
penalty,  then  against  the  noncompliance 
penalty. 

(b)  The  Administrator  shall  notify  the 
source  owner  or  operator  in  writing  of 
the  amount  of  any  nonpayment  penalty 
for  which  the  owner  or  operator  is 
liable.  Failure  of  the  Administrator  to 
provide  such  notice  immediately  shall 
not  affect  the  legal  obligation  of  the 
source  owner  or  operator  to  pay  such 
penalty.  Such  nonpayment  penalty,  as 
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well  as  the  past  due  noncompliance 
penalty,  shall  be  payable  immediately. 

Subpart  H— Compliance  and  Final 
Adjustment 

§  66.71  Determination  of  compliance. 

(a)  An  owner  or  operator  of  a  source 
who  is  paying  a  noncompliance  penalty 
under  this  Part  shall  notify  the 
Administrator  in  writing  when  he 
believes  that  the  source  has  come  into 
and  is  maintaining  compliance  with  all 
applicable  legal  requirements.  The 
notice  shall  be  accompanied  by  any 
factual  data,  analytical  materials,  and 
legal  arguments  which  the  source  owner 
or  operator  believes  support  such  claim. 

(b)  Within  30  days  of  receipt  of  a 
source  owner's  submittal,  the 
Administrator  shall  determine  whether 
the  source  has  achieved  and  is 
maintaining  compliance  with  applicable 
legal  requirements,  and  shall  notify  the 
source  owner  or  operator  of  this 
determination  in  writing.  If  the 
Administrator  is  unable  to  conclude,  on 
the  basis  of  the  information  submitted, 
whether  the  source  has  achieved  and  is 
maintaining  compliance  with  applicable 
legal  requirements,  he  shall  inform  the 
owner  or  operator  of  any  additional 
material  that  is  needed.  Within  30  days 
of  receipt  of  such  additional  material, 
the  Administrator  shall  determine 
whether  the  source  has  achieved  and  is 
maintaining  compliance,  and  shall  notify 
the  source  owner  or  operator  of  this 
determination  in  writing. 

(c)  If  the  Administrator  determines 
that  the  source  has  not  achieved  or  is 
not  maintaining  compliance  with 
applicable  legal  requirements,  the 
source  owner  or  operator  may  petition 
for  reconsideration  within  30  days  of 
receipt  of  the  determination.  The  source 
owner  or  operator  shall  include  in  this 
petition  any  necessary  supporting 
material.  Issues  not  raised  in  the  petition 
will  be  deemed  waived.  The  procedures 
of  |  66.41  shall  be  followed  upon  the 
receipt  of  such  petition. 

§  66.72  Additional  payment  or 
reimbursement 

(a)  Within  120  days  after  the  source 
owner  or  operator  receives  notification 
pursuant  to  §  66.71(b)  that  it  has 
achieved  and  is  maintaining  compliance 
with  applicable  legal  requirements,  or 
within  120  days  after  receipt  of  a 
decision  to  that  effect  upon  petition  and 
hearing,  or  within  120  days  after  receipt 
of  a  decision  to  that  effect  upon  an 
appeal  to  the  Administrator,  the  source 
owner  or  operator  shall  submit  to  the 
Administrator  a  revised  penalty 
calculation  as  provided  in  the  Technical 
Support  Document  and  the  Manual, 


together  with  data  necessary  for 
verification.  The  revised  calculation 
shall  include  interest  on  any 
underpayment. 

(b)  Within  thirty  days  after  receiving  a 
revised  penalty  calculation  provided 
pursuant  to  paragraph  (a),  the 
Administrator  shall  inform  the  source 
owner  or  operator  in  writing  that: 

(1)  The  revised  penalty  is  correct  as 
calculated; 

(2)  The  revised  penalty  is  incorrect 
and  has  been  recalculated  based  on  the 
data  provided  by  the  source  owner  or 
operator  or  on  other  data.  The 
Administrator  shall  provide  to  the 
source  owner  or  operator  a  brief 
statement  of  the  basis  of  the 
recalculation  and  shall  identify  when 
and  where  any  supporting  data  may  be 
examined.  The  Administrator  shall  also 
notify  the  source  owner  or  operator  of 
the  right  to  petition  for  reconsideration  *, 
under  §  66.73;  or 

(3)  The  source  owner  or  operator  has 
not  submitted  any  penalty  calculation, 
or  has  not  submitted  enough  material  to 
enable  EPA  to  verify  the  penalty 
calculation.  The  Administrator  shall 
specify  what  deficiencies  exist  and  shall 
require  the  source  owner  or  operator  to 
furnish  the  supplemental  material  within 
thirty  days  of  receipt  of  the  notice.  The 
supplemental  material  submitted  will  be 
evaluated  in  the  same  manner  as  the 
original  submittal. 

(c)  If  a  source  owner  or  operator  fails 
to  submit  or  to  complete  a  revised 
penalty  calculation  when  due  under  this 
section  or  the  calculation  submitted  is 
incorrect,  the  Administrator  may 
recalculate  the  penalty  or  may  enter  into 
a  contract  for  independent  calculation  of 
the  penalty  as  provided  in  §  66.22. 

§  66.73  Petition  for  reconsideration  and 
procedure  far  hearing. 

Within  forty-five  days  of  receipt  of  a 
notice  under  §  66.72(b)  (2)  a  source 
owner  or  operator  may  petition  for 
reconsideration  in  the  form  and  manner 
provided  in  §  66.52.  The  petition  shall  be 
evaluated  as  provided  in  §  66.53  and 
any  hearing  shall  be  held  in  conformity 
with  §  66.54. 

§  66.74  Payment  or  reimbursement 

(a)  Within  thirty  days  after  any 
adjustment  of  a  noncompliance  penalty 
under  this  Subpart  has  become 
administratively  final: 

(1)  Any  deficiency  owed  by  the  source 
owner  or  operator  shall  be  paid  as 
provided  in  §  66.62. 

(2)  Any  reimbursement  shall  be  paid 
by  check  from  the  United  States  payable 
to  the  order  of  the  source  owner  or 
operator,  and  sent  by  registered  or 
certified  mail,  return  receipt  requested. 


(b)  Any  payment  under  paragraph  (a) 
shall  include  interest  on  the  amount  of 
the  deficiency  or  reimbursement  due, 
from  the  date  the  deficiency  or 
reimbursement  arose,  at  a  rate 
determined  by  the  Secretary  of  the 
Treasury.  Such  payment  shall  be 
calculated  in  accordance  with  the 
Technical  Support  Document  and  thg 
Manual. 

(c)  Any  source  owner  or  operator  who 
fails  to  make  timely  payment  of  a 
deficiency  shall  pay  a  nonpayment  - 
penalty.  The  nonpayment  penalty  shall 
be  calculated  as  of  the  due  date  of  the 
deficiency  payment  and  shall  be  equal 
to  20%  of  the  deficiency  not  paid.  Such 
nonpayment  penalty  (in  addition  to  the 
amount  of  the  deficiency  owed)  shall  be 
payable  immediately.  If  any  part  of  the 
nonpayment  penalty  or  deficiency  shall 
remain  unpaid  at  the  end  of  three 
calendar  months  from  the  due  date  of 
the  deficiency^  a  further  nonpayment 
penalty  shall  be  due  equal  to  20%  of  the 
sum  of  all  payments  due  and  owing. 
Partial  payments  shall  be  credited  first 
against  the  nonpayment  penalty,  then 
the  deficiency. 

Subpart  i— Final  Action 

§  66.81  Final  action. 

(a)  A  final  Agency  action  appealable 
to  the  courts  by  the  source  owner  or 
operator  includes  and  is  limited  to  the 
following,  provided  the  conditions  of 
paragraph  (b)  are  met: 

(1)  A  notice  of  determination  that  a 
source  is  in  violation  of  applicable  legal 
requirements; 

(2)  A  notice  of  decision  to  deny  or 
revoke  an  exemption  under  Subpart  D; 

(3)  A  notice  of  revision  by  EPA  of  a 
penalty  calculation  or  schedule  under 
Subpart  F; 

(4)  A  notice  of  decision  by  EPA  that 
the  source  is  not  in  final  compliance  or 
any  revision  by  EPA  of  a  final  penalty 
calculation  under  Subpart  H;  and 

(5)  A  notice  of  denial  of  a  petition  for 
reconsideration  under  §§  66.41,  66.53, 
66.71  or  66.73. 

(6)  A  decision  by  the  Administrator 
upon  completion  of  any  review  of  a 
State  action  pursuant  to  Part  67. 

(b)  The  actions  listed  in  paragraph  (a) 
constitute  final  Agency  action  only  if  all 
administrative  remedies  have  been 
exhausted.  To  exhaust  administrative 
remedies  a  source  owner  or  operator 
must  first  petition  for  reconsideration  of 
the  decision  in  question  and,  if  ' 
unsuccessful  after  hearing  or  after 
denial  of  hearing,  appeal  the  decision  in 
question  to  the  Administrator.  The 
action  becomes  final  upon  the 
completion  of  review  by  the 
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Administrator  and  notice  thereof  to  the 
owner  or  operator  of  the  source. 

(c)  Where  a  petition  seeks 
reconsideration  both  of  the  finding  of 
noncompliance  and  of  the  finding  of 
liability  on  the  ground  that  the  source 
owner  or  operator  is  entitled  to  an 
exemption,  both  questions  must  be 
decided  before  any  review  by  the 
Administrator  is  sought,  except  on 
agreement  of  the  parties. 

Subpart  J— Supplemental  Rules  for 
Formal  Adjudicatory  Hearings 

§  66.91  Applicability  of  supplemental 
rules. 

The  Supplemental  Rules  in  this 
subpart,  in  conjunction  with  the 
Consolidated  Rules  of  Practice  (40  CFR 
Part  22)  shall  govern  all  hearings  held 
under  this  Part.  To  the  extent  that  the 
provisions  of  these  Supplemental  Rules 
or  any  other  provision  of  this  Part  are 
inconsistent  with  the  Consolidated 
Rules,  the  provisions  of  this  Part  shall 
govern. 

§  66.92  Commencement  of  hearings. 

(a)  The  provisions  of  40  CFR  22.08 
(Consolidated  Rules  of  Practice)  shall 
become  applicable  when  the 
Administrator  grants  a  hearing. 

(b)  Upon  granting  a  hearing  the 
Administrator  shall  immediately 
transmit  to  the  appropriate  Regional 
Hearing  Clerk  two  copies  of  the  notice 
granting  the  hearing  and: 

(1)  In  the  case  of  a  hearing  pursuant  to 
§  66.42,  two  copies  of  the  notice  of 
noncompliance  under  Section  66.11  (or 
the  revocation  notice  under  §  66.34)  and 
of  the  petition  of  the  owner  or  operator 
under  §  66.13,  together  with  supporting 
documents;  and 

(2)  In  the  case  of  a  hearing  pursuant  to 
§  66.53  or  §  66.73,  two  copies  of  the 
penalty  calculation  of  the  source  owner 
or  operator  provided  pursuant  to 

§  66.13(a)  or  §  66.72,  and  of  any  Agency 
recalculation  pursuant  to  Section 
66.51(a)(2)  or  66.72(b)(2),  and  of  the 
petition  of  the  source  owner  or  operator 
for  reconsideration  pursuant  to  §  §  66.52 
or  66.73,  together  with  supporting 
documents. 

(3)  The  Regional  Hearing  Clerk  shall 
open  and  maintain  the  official  file  of  the 
proceeding  upon  receipt  of  the 
documents  referred  to  in  subparagraphs 
(1)  and  (2)  above. 

(c)  Upon  granting  a  hearing  the 
Administrator  shall  request  the  Chief 
Administrative  Law  Judge  to  designate 
an  Administrative  Law  Judge  to  serve  as 
the  Presiding  Officer.  The  Chief 
Administrative  Law  Judge  shall  make 
this  designation  within  seven  days  of 
receiving  the  request,  and  shall  notify 


the  Regional  Hearing  Clerk  of  his  action. 
The'  Regional  Hearing  Clerk  shall 
forward  to  the  Presiding  Officer  one  set 
of  the  documents  described  in 
paragraph  (b). 

§  66.93  Time  limits. 

The  Presiding  Officer  upon 
designation  shall  notify  the  parties  and 
shall,  if  appropriate,  schedule  a 
prehearing  conferenqe  (or  alternative 
procedures)  under  40  CFR  22.19  and 
shall  notify  the  parties  of  the  date  of 
hearing  under  40  CFR  22.21.  The 
Presiding  Officer  shall  issue  an  initial 
decision  no  later  than  ninety  days  after 
the  hearing  is  granted,  unless  an 
extension  of  the  hearing  schedule  or  of 
the  deadline  for  decision  is  agreed  to  by 
the  parties.  To  that  end,  the  Presiding 
Officer  may  establish  such  deadlines  as 
are  reasonable  and  necessary.  Failure  to 
issue  a  decision  withing  90  days  or 
further  extended  deadline  (whether  or 
not  by  consent)  shall  not  affect  the 
validity  of  the  proceedings. 

§  66.94  Presentation  of  evidence. 

(a)  In  hearings  pursuant  to  §  66.42 
EPA  shall  present  evidence  of  violation 
of  applicable  legal  requirements.  The 
source  owner  or  operator  shall  then 
present  any  rebuttal  evidence. 

(b)  In  hearings  under  Section  66.42  the 
source  owner  or  operator  shall  present 
evidence  of  entitlement  to  an  exemption. 
EPA  shall  then  present  any  rebuttal 
evidence. 

(c)  In  hearings  under  §  §  66.54  and 
66.73  EPA  shall  present  evidence  that  its 
calculation  or  revisions  of  the  source 
owner  or  operator’s  penalty  calculations 
are  correct.  The  source  owner  or 
operator  shall  then  present  any  rebuttal 
evidence. 

(d)  Each  matter  of  controversy  shall 
be  determined  by  the  Presiding  Officer 
upon  a  preponderance  of  the  evidence. 

(e)  Any  documentation  submitted 
pursuant  to  §  66.92(b)  shall 
automatically  be  received  into  evidence 
in  the  hearing. 

§  66.95  Decisions  of  the  Presiding  Officer, 
Appeal  to  the  Administrator. 

(a)  The  Presiding  Officer  shall  dispose 
of  the  issues  raised  in  the  hearing  in  a 
single  written  decision.  Such  decision 
shall  terminate  the  Presiding  Officer’s 
consideration  of  those  issues. 

(b)  Penalty  calculations  and  payment 
schedules,  if  any,  established  by  the 
decision  of  the  Presiding  Officer  shall  be 
based  solely  on  the  parameters,  terms 
and  conditions  of  the  Technical  Support 
Document,  Manual,  and  Computer 
Program. 

(c)  An  appeal  to  the  Administrator 
from  a  decision  of  the  Presiding  Officer 


shall  be  made  by  petition  filed  within 
twenty  (20)  days  from  receipt  by  a  party 
of  the  Presiding  Officer’s  decision.  The 
Administrator  shall  rule  on  the  appeal 
within  30  days  of  receipt  of  a  petition. 

No  appeal  may  be  made  before  receipt 
of  the  decision  of  the  Presiding  Officer. 

Appendix  A — Technical  Support  Document 
Note. — For  text  of  Appendix  A  see 
Appendix  A  to  Part  67. 

Appendix  B — Instruction  Manual 
Note. — For  text  of  Appendix  B  see 
Appendix  B  to  Part  67. 

Appendix  C — Computer  Program 
Note. — For  text  of  Appendix  C  see 
Appendix  C  to  Part  67. 

PART  67— EPA  APPROVAL  OF  STATE 
NONCOMPLIANCE  PENALTY 
PROGRAM 

Subpart  A— Purpose  and  Scope 

Sec. 

67.1  Purpose  and  scope. 

Subpart  B— Approval  of  State  Programs 

67.11  Standards  for  approval  of  State 
programs. 

67.12  Application  for  approval  of  programs. 

67.13  Approval. 

67.14  Amendments  to  the  program. 

67.15  Revocation. 

Subpart  C— Federal  Notice  of 
Noncompliance  to  Sources  in  States  With 
Approved  Programs 

67.21  Federal  notice  of  noncompliance  to 
owners  or  operators  of  sources  in  States 
with  approved  programs. 

Subpart  D— EPA  Review  of  State 
Exemption  Decisions 

67.31  Review  by  the  Administrator. 

67.32  Procedure  where  no  formal  State 
hearing  was  held. 

67.33  Procedure  where  formal  State  hearing 
was  held. 

Subpart  E— EPA  Review  of  State  Penalty 
Assessments 

67.41  When  EPA  may  review. 

67.42  Procedure  where  no  formal  State 
hearing  was  held. 

67.43  Procedure  where  a  formal  State 
hearing  was  held. 

Appendix  A — Technical  Support  Document. 
Appendix  B — Instruction  Manual. 

Appendix  C — Computer  Program. 

Authority:  Section  120  of  the  Clean  Air  Act, 
as  amended,  42  U.S.C.  7420. 

Subpart  A— Purpose  and  Scope 

§  67.1  Purpose  and  scope. 

This  Part  describes  the  standards  and 
procedures  under  which  EPA  will 
approve  State  programs  for 
administering  the  noncompliance 
penalty  program  under  Section  120  of 
the  Clean  Air  Act  and  will  evaluate 
actions  taken  by  States  with  approved 
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programs.  Subpart  A  describes  the 
purpose  of  the  Part.  Subpart  B  states  the 
conditions  under  which  EPA  will 
approve  State  programs  to  administer 
the  noncompliance  penalty  provisions. 
Subparts  C  and  D  state  when  and  how 
EPA  will  issue  its  own  notices  to  owners 
or  operators  of  sources  in  States  with 
approved  programs,  and  how  it  will 
review  State  decisions  to  grant  or  deny 
exemptions  from  the  penalty.  Finally, 
Subpart  E  states  how  EPA  will  review 
State  assessments  of  a  penalty. 

Subpart  B— Approval  of  State 
Programs 

9  67.1 1  Standards  for  approval  of  State 
programs. 

(a)  The  Administrator  shall  approve 
any  program  submitted  by  a  State,  or  by 
a  local  governmental  agency  where  no 
program  has  been  submitted  by  a  State, 
for  administering  the  noncompliance 
penalty  provisions  of  Section  120  of  the 
Clean  Air  Act  upon  finding  that  the 
program  conforms  to  the  requirements  of 
the  Act  and  to  those  of  this  Part  and  40 
CFR  Part  66.  References  to  “State 
program”  in  this  Part  shall  be  read  as 
including  local  governmental  agencies 
and  their  programs. 

(b)  The  Administrator  shall  not 
approve  any  State  program  that  does 
not  provide  explicitly  for 

(1)  Issuance  of  a  notice  of 
noncompliance,  in  a  manner  consistent 
with  procedures  under  Part  66,  upon 
discovery  by  the  State  or  upon 
notification  by  EPA  of  a  violation  of 
applicable  legal  requirements,  which 
notice  satisfies  the  informational 
requirements  set  forth  in  Section  66.13. 

(2)  Levels  of  staffing  and  funding 
satisfactory,  in  the  judgment  of  the 
Administrator,  to  implement  and  enforce 
the  requirements  of  Section  120  in  that 
State,  together  with  adequate  provision 
for  maintaining  such  levels; 

(3)  A  capability  to  carry  out  the 
financial  analysis  and  procedures 
specified  in  these  regulations  and  the 
Technical  Support  Document  and 
Instruction  Manual,  together  with 
adequate  provision  for  maintaining  such 
capability.  Such  capability  may  be 
provided  by  trained  State  personnel  or 
through  qualified  contractors; 

(4)  Except  as  provided  in  paragraph 
(6),  an  administrative  hearing  whenever 
the  owner  or  operator  of  a  source 
submits  a  petition  for  reconsideration  of 
a  notice  of  noncompliance  on  the  ground 
that  the  source  either  is  not  in  violation 
of  applicable  legal  requirements,  or  is 
entitled  to  an  exemption,  or  both,  or 
submits  a  petition  to  challenge  a 
recalculation  of  the  penalty  by  the  State, 
provided  that  such  petitions  raise  issues 


of  fact  that  would  require  a  hearing 
under  Part  66.  This  hearing  need  not 
conform  to  the  requirements  of  5  U.S.C. 
554  as  long  as  its  procedures  provide  for: 

(i)  An  initial  decision  by  the  hearing 
officer  on  the  record; 

(ii)  A  hearing  officer  who  has  not 
performed  investigative  or  litigating  ' 
functions  in  any  enforcement  action 
against  the  source  owner  or  operator  in 
question; 

(iii)  Opportunity  for  public 
participation  on  reasonable  notice, 
including  intervention,  by  interested 
persons; 

(iv)  Opportunity  for  cross- 
examination  or  an  equivalent 
opportunity  for  confrontation  between 
persons  advocating  differing  positions 
on  material  factual  matters;  and 

(v)  An  initial  decision  by  the  hearing 
officer  within  ninety  days  of 
commencement  of  the  hearing  unless 
such  period  is  extended  upon  agreement 
of  the  parties. 

(5)  Explicit  provision  for: 

(i)  notice  to  die  Administrator  of  any 
determination  granting  an  exemption,  or 
finding  a  source  in  violation  of 
applicable  legal  requirements,  and  any 
penalty  calculation  and  payment 
schedule  approved  or  calculated  by  the 
State,  together  with  any  information 
necessary  to  verify  its  accuracy; 

(ii)  within  30  days  of  receipt  of  a 
request  from  the  Administrator, 
transmission  of  a  copy  of  the  record  of 
the  hearing  held  under  paragraphs  (4)  or 

(6)  of  this  subsection,  including  any 
proffered  evidence  and  a  ruling  on  its 
admissibility  and  the  State's  decision  on 
the  merits;  and 

(iii)  additional  reporting  and  record 
keeping,  if  necessary,  adequate  to 
enable  the  Administrator  to  review  the 
State’s  administration  of  the  program 
and  determine  whether  it  conforms  to 
the  Act  and  to  Part  66  of  these 
regulations.  Such  requirements  will  be 
specified  in  the  Notice  of  Delegation  to 
the  State. 

(6)  A  hearing  on  the  question  of 
whether  the  owner  or  operator  of  a 
source  is  entitled  to  an  exemption 
pursuant  to  §  §  66.32  or  66.33  may  be 
informal.  The  hearing  shall  be  scheduled 
upon  notice  to  the  public.  Reasonable 
opportunity  to  testify  and  for  submission 
of  questions  to  the  petitioner  by 
members  of  the  public  shall  be  afforded. 
A  record  of  the  hearing  shall  be  made, 
and  the  decision  of  the  hearing  officer 
made  in  writing  within  a  reasonable 
period  of  time  after  the  close  of  the 
hearing. 

(c)  The  State  may  delegate  all  or  part 
of  its  responsibilities  under  its  program 
to  a  local  governmental  agency  to 
implement  the  program  within  the 


jurisdiction  of  the  local  agency, 

Provided  that  the  program  of  the  local 
government  agency  meets  the 
requirements  of  this  section. 

(d)  No  State  penalty  program  or 
program  of  one  of  its  agents  shall  be 
disapproved  because  it  is  more  stringent 
than  the  program  established  by  Part  66 
or  by  Section  120  where  the  State  or 
local  agent  concludes  that  it  has 
independent  authority  under  State  or 
local  law  to  implement  and  administer 
the  more  stringent  portions  of  the 
program. 

§  67. 1 2  Application  for  approval  of 
program. 

A  state  that  wishes  to  administer  a 
Section  120  program  shall  submit  an 
application  in  writing  to  the 
Administrator  describing  its  proposed 
program.  All  necessary  supporting 
materials  shall  accompany  the 
application. 

§  67.13  Approval. 

(a)  The  Administrator  shall  evaluate 
any  application  submitted  under  §  67.12 
and  shall; 

(1)  Approve  the  program  and  delegate 
authority  to  the  State  to  administer  the 
program  if  he  determines  that  the 
requirements  of  §  67.11  have  been  and 
will  be  met;  or 

(2)  Request  additional  information  if 
he  determines  that  the  information 
submitted  is  not  sufficient  to  allow  him 
to  determine  whether  the  requirements 
of  §  67.11  have  been  and  will  be  met;  or 

(3)  Disapprove  the  State  program  if  he 
determines  that  the  information 
submitted  establishes  that  the 
requirements  of  §  67.11  have  not  been  or 
will  not  be  met. 

(b)  The  Administrator  shall  notify  the 
State  in  writing  of  his  action  under 
subsection  (a)  and  shall  state  the 
reasons  for  his  action. 

(c)  In  all  cases  of  delegation  (whether 
or  not  express  provision  is  made  in  the 
notice  of  delegation)  the  Administrator 
shall  retain  continuing  authority  to  issue 
notices  of  noncompliance,  review 
exemption  requests  or  penalty 
calculations,  or  take  any  other  steps  set 
forth  in  Part  66  to  assess  and  collect 
these  penalties.  Such  authority  shall  be 
exercised  pursuant  to  the  provisions  of 
§  67.21. 

(d)  The  Administrator  shall  retain 
exclusive  authority  to  assess  and  collect 
penalties  against  source  owners  or 
operators  of  facilities  in  the  State  who 
were  issued  notices  of  noncompliance 
pursuant  to  Part  66  prior  to  the  effective 
date  of  the  delegation,  except  to  the 
extent  the  Administrator  specifically 
delegates  such  authority  to  the  State. 
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§  67.14  Amendments  to  the  program. 

A  State  or  local  agent  with  a  program 
approved  pursuant  to  §  67.13  may 
propose  amendments  to  that  program  to 
the  Administrator.  The  Administrator 
shall  evaluate  whether  the  State  or  local 
agent’s  program  as  amended  would 
conform  to  the  requirements  of  §  67.11 
and  shall  respond  as  provided  in  §  67.13. 

§  67.15  Revocation. 

If  the  Administrator  determines  that  a 
State  with  a  program  approved  under 
§  67.13  is  not  administering  the  program 
in  conformity  with  the  requirements  of 
the  Act  or  §  67.11,  or  the  delegation  of 
authority,  he  shall  provide  the  State 
written  notice  of  that  determination, 
setting  forth  his  reasons.  Copies  of  all 
supporting  materials  shall  accompany 
the  notice  if  requested,  or  shall  be 
placed  on  file  in  the  appropriate 
Regional  Office  and  made  available  for 
inspection  during  normal  business 
hours.  The  State  shall  have  90  days  in 
which  to  respond  in  writing  to  this 
determination.  If  the  Administrator  finds 
after  reviewing  the  State  response  that 

(i)  the  State  is  in  fact  administering  the 
program  in  conformity  with  §  67.11,  or 

(ii)  there  are  reasonable  grounds  to 
believe  the  State  program  will 
immediately  be  brought  into  conformity 
with  that  section,  he  shall  withdraw  his 
determination.  If  he  finds  that  neither  of 
these  conditions  has  been  met,  he  shall 
withdraw  the  delegation  of  authority  to 
the  State. 

Subpart  C— Federal  Notice  of 
Noncompliance  to  Sources  In  States 
With  Approved  Programs 

§  67.21  Federal  notice  of  noncompliance 
to  owners  or  operators  of  sources  in  States 
with  approved  programs. 

(a)  The  Administrator  shall  issue  a 
notice  of  noncompliance  to  the  owner  or 
operator  of  any  source  in  a  State  with  an 
approved  program  if  he  determines  that 
the  State  or  its  local  agent  has  failed  to 
issue  such  notice,  provided  that  he  shall 
first  give  30  days  notice  to  the  State  of 
his  intent  to  issue  a  notice  of 
noncompliance  to  the  owner  or  operator 
of  the  source  in  question  unless  the 
State  or  its  agent  does  so  first.  Any 
notice  issued  by  the  Administrator 
pursuant  to  this  section  shall  be  deemed 
to  be  issued  pursuant  to  the  provisions 
of  Part  66. 

(b)  The  issuance  of  a  notice  of 
noncompliance  shall  operate  to 
withdraw  EPA  delegation  of  authority  to 
the  State  with  respect  to  the  particular 
facility  in  question. 

(c)  If  the  Administrator  determines 
that  the  State  or  local  agent  has  issued  a 
notice  of  noncompliance  but  has  failed 


to  pursue  diligently  subsequent  steps  for 
the  assessment  and  collection  of  the 
penalty,  he  shall  notify  the  State  of  his 
intent  to  withdraw  delegation  of 
authority  to  the  State  with  respect  to  the 
facility  in  question  and  take  appropriate 
actions  pursuant  to  Part  66  unless  the 
State  or  local  agent,  within  30  days, 
takes  appropriate  action  in  accordance 
with  the  requirements  of  this  Part.  In 
either  case  the  penalty  will  be 
calculated  from  the  date  of  the  State 
notice. 

Subpart  D— EPA  Review  of  State 
Compliance  or  Exemption  Decisions 

§  67.31  Review  by  the  Administrator. 

(a)  The  Administrator  may,  on  his 
own  initiative,  review  any 
determination  by  a  State  or  its  agent 
that  a  source  owner  or  operator  is  or  is 
not  in  compliance  with  applicable  legal 
requirements  or  is  or  is  not  entitled  to  an 
exemption,  to  determine  whether  that 
determination  conforms  to  the 
requirements  of  the  Act  and  Part  66Xas 
modified  by  §  67.11). 

(b)  The  Administrator  shall  review 
any  such  determination  upon  receipt  of 
a  petition  alleging  that  the  State’s 
determination  does  not  conform  to  the 
requirements  of  the  Act  and  Part  66  (as 
modified  by  §  67.11).  Such  petition  must 
be  filed  within  20  days  of  issuance  of  the 
State’s  decision. 

(c)  The  Administrator  shall  give  notice 
in  writing  to  the  State  or  local  agent,  to 
the  owner  or  operator  of  the  source,  and 
to  the  petitioner  of  his  intent  to  review 
the  determination.  Such  notice  shall  be 
given  within  90  days  of  the 
Administrator’s  receipt  of  the  State  or 
local  agent’s  determination.  Unless 
otherwise  provided,  such  notice  shall 
not  withdraw  EPA’s  delegation  of 
authority  to  the  State  or  local  agent  over 
the  particular  facility  in  question. 

(d)  No  such  State  determination  shall 
become  final  until  the  expiration  of  90 
days  after  the  Administrator’s  receipt  of 
the  notice  required  by  §  67.11(b)(5). 

(1)  If  the  Administrator  does  not  issue 
a  notice  of  intent  to  review  within  that 
period,  the  State  determination  shall, 
upon  expiration  of  such  period, 
constitute  final  action  of  the 
Administrator  under  Section  120  of  the 
Act. 

(2)  If  the  Administrator  issues  a  notice 
of  intent  to  review  within  that  period, 
the  State  determination  shall  not 
become  final  until  the  Administrator 
takes  final  action  after  reviewing  the 
determination. 

(e)  Except  as  otherwise  provided,  a 
State  determination  shall  be  approved  if 
there  was  a  reasonable  basis  in  law  and 
in  fact  for  making  the  determination. 


§  67.32  Procedure  where  no  formal  State 
hearing  was  held. 

(a)  In  reviewing  a  decision  that  a 
source  is  in  compliance  with  applicable 
legal  requirements  or  entitled  to  an 
exemptionfor  which  no  hearing 
conforming  to  §  67.11(b)  (4)  or  (6)  was 
held,  the  Administrator  shall  evaluate 
the  accuracy  and  adequacy  of  the 
documents  transmitted  to  him  pursuant 
to  §  67.11(b)(5)  and  shall  invite 
submission  of  comments  on  issues 
identified  by  him  as  relevant  to  his 
review. 

(b)  If  the  Administrator  concludes  that 
no  hearing  need  have  been  held  and  that 
the  State  determination  was  correct,  he 
shall  notify  the  State,  the  source  owner 
or  operator,  and  other  participants  of  his 
determination,  which  shall  constitute 
final  agency  action  by  EPA  under 
authority  of  section  120.  If  the 
Administrator  concludes  that  the 
petition  of  the  source  owmer  or  operator 
presented  information  which,  if  true, 
would  have  altered  the  owmer  or 
operator’s  liability  for  a  penalty,  he  shall 
upon  notice  to  the  State  or  local  agent 
schedule  a  hearing  in  accordance  with 
subpart  E  of  Part  66.  Such  notice  shall 
operate  as  a  withdrawal  of  EPA’s 
delegation  of  authority  to  the  State  or 
local  agent  over  the  facility  in  question 
unless  the  State  or  local  agent  schedules 
a  hearing  within  15  days  of  receipt  of  the 
notice. 

(c)  If  the  Administrator  concludes  that 
the  State  determination  did  not  conform 
to  the  requirements  of  the  Act  or  of  Part 
66  (as  modified  by  Section  67.11),  he 
shall  by  written  notice  revoke  the 
determination.  Such  revocation  shall 
operate  as  a  withdrawal  of  EPA’s 
delegation  of  authority  to  the  State  or 
local  agent  over  the  facility  in  question. 
The  source  owner  or  operator  may  then 
petition  for  review  of  the 
Administrator’s  decision  pursuant  to  the 
provisions  of  Section  66.13. 

(d)  Unless  otherwise  provided  in  the 
Administrator’s  notice  to  the  State  or 
local  agent,  any  noncompliance 
penalties  owed  by  the  source  owmer  or 
operator  shall  be  paid  to  the  State  or 
local  agent.  The  Administrator  shall 
send  a  copy  of  this  notice  to  the  source 
owner  or  operator. 

§  67.33  Procedure  where  a  formal  State 
hearing  was  held. 

(a)  In  reviewing  a  decision  that  a 
source  is  in  compliance  with  applicable 
legal  requirements  or  is  entitled  to  an 
exemption  for  which  a  hearing 
conforming  to  §  67.11(b)  (4)  or  (6)  was 
held,  the  Administrator  may  invite 
comment  on  issues  identified  by  him  as 
relevant  to  his  review  and  shall  propose 
or  make  findings  as  to  the  correctness  of 
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the  determination  and  the  accuracy  and 
adequacy  of  the  material  transmitted 
pursuant  to  S  67.11(b)(5). 

(b) The  Administrator  shall  notify  all 
participants  in  the  State  hearing  of  his 
findings  and  conclusions.  If  the 
Administrator  concludes  that  the  State 
determination  conformed  to  the 
requirements  of  the  Act  and  of  Part  66 
(as  modified  by  §  66.11),  the 
Administrator's  determination  shall 
constitute  final  administrative  action  by 
EPA  under  authority  of  Section  120.  If 
the  Administrator  finds  that  the  State 
determination  did  not  conform  to  the 
requirements  of  the  Act  and  of  part  66 
(as  modified  by  5  67.11),  the  findings 
shall  constitute  proposed  findings  and 
the  notice  shall  invite  participants  to  file 
exceptions  thereto.  If  the  Administrator 
considers  it  desirable,  he  may  schedule 
a  time  for  argument. 

(c)  Within  60  days  of  receipt  of  any 
briefs  or  exceptions  or  after  oral 
argument  pursuant  to  subsection  (b),  the 
Administrator  shall  affirm,  modify,  or 
revoke  his  proposed  findings  that  the 
State’s  determination  did  not  conform  to 
the  requirements  of  the  Act  or  of  Part  66 
(as  modified  by  S  67.11).  The  decision 
shall  be  in  writing.  Notice  and  a  copy  of 
the  decision  shall  be  provided  to  the 
source  owner  or  operator  and  to  all 
other  participants  in  the  State  hearing. 
The  decision  shall  constitute  a  final 
administrative  action  by  EPA  under 
authority  of  Section  120. 

(d)  If  the  Administrator  finds  that 
deficiencies  in  the  hearing  record 
prevent  him  from  determining  whether 
the  determination  of  die  State  or  local 
agent  conformed  to  the  requirements  of 
the  Act  and  Part  66  (as  modified  by 

S  67.11),  he  shall  notify  the  State  or  local 
agent  of  his  finding  and  specify  what 
deficiencies  exist  and  schedule  a 
hearing  pursuant  to  Subpart  E  of  Part  66. 
Such  notice  shall  operate  as  a 
withdrawal  of  EPA's  delegation  of 
authority  to  the  State  or  local  agent  over 
the  facility  in  question  unless  the  State 
or  local  agent  schedules  a  supplemental 
hearing  to  correct  the  deficiencies 
within  15  days  of  receipt  of  the  notice. 

(e)  If  the  Administrator  concludes  that 
the  source  is  in  violation  of  applicable 
legal  requirements  or  is  not  entitled  to 
an  exemption,  or  both,  and  unless 
otherwise  ordered  in  the  dt  vision,  the 
source  owner  or  operator  t  iall  submit  a 
penalty  calculation  to  the  State  within 
45  days  of  receipt  of  the  notice  of 
determination. 


Subpart  E — EPA  Review  of  State 
Penalty  Assessments 

S  67.41  When  EPA  may  review. 

(a)  The  Administrator  may  on  his  own 
initiative  or  on  petition  review  any 
initial,  interim,  or  final  penalty 
calculation  made  or  approved  by  the 
State  or  local  agent  to  determine 
whether  it  conforms  to  the  requirements 
of  the  Act,  of  Part  66,  of  the  Technical 
Support  Document  and  the  Instruction 
Manual.  The  Administrator  shall  notify 
the  State  or  local  agent  in  writing  of  his 
intention  to  review  die  calculation 
within  60  days  of  receipt  by  EPA  of  the 
calculation  or  any  item  considered  by 
the  State  in  making  or  approving  such 
calculation,  whichever  occurs  later. 

(b)  No  such  State  determination  shall 
become  final  until  the  expiration  of  90 
days  after  the  Administrator's  receipt  of 
the  notice  required  by  §  67.11(b)(5). 

(1)  If  the  Administrator  does  not  issue 
a  notice  of  intent  to  review  within  that 
period,  the  State  determination  shall, 
upon  expiration  of  such  period, 
constitute  final  action  of  the 
Administrator  under  Section  120  of  the 
Act. 

(2)  If  the  Administrator  issues  a  notice 
of  intent  to  review  within  that  period, 
the  State  determination  shall  not 
become  final  until  the  Administrator 
takes  final  action  after  reviewing  the 
determination. 

(c)  Except  as  otherwise  provided,  a 
State  determination  shall  be  approved  if 
there  was  a  reasonable  basis  in  law  and 
in  fact  for  making  the  determination. 

§  67.42  Procedure  where  no  formal  State 
hearing  was  held. 

(a)  In  reviewing  a  penalty  calculation 
for  which  no  hearing  conforming  to  the 
requirements  of  Subsection  67.11(b)(4) 
was  held,  the  Administrator  shall 
evaluate  the  accuracy  and  adequacy  of 
the  data  contained  in  fte  documents 
transmitted  to  him  pursuant  to  Section 
67.11(b)(5)  and  shall  invite  comments  on 
issues  identified  by  him  as  relevant  to 
his  review. 

(b)  If  the  Administrator  concludes  that 
no  hearing  needhave  been  held  and  that 
the  State  determination  was  correct,  he 
shall  notify  the  State,  the  source  owner 
or  operator,  and  other  participants  of  his 
determination,  which  shall  constitute 
final  agency  action  by  EPA  under 
authority  of  Section  120.  If  the 
Administrator  concludes  that  the 
petition  of  the  source  owner  or  operator 
for  reconsideration  of  a  recalculation 
presented  information  which,  if  true, 
would  have  altered  the  amount  of  the 
penalty  calculated,  he  shall  upon  notice 
to  the  State  schedule  a  hearing  in 
accordance  with  subpart  F  of  Part  66. 


Such  notice  shall  operate  as  a 
withdrawal  of  EPA's  delegation  of 
authority  to  the  State  or  local  agent  over 
the  facility  in  question  unless  the  State 
or  local  agent  schedules  a  hearing 
within  15  days  of  receipt  of  the  notice. 

(c)  If  the  Administrator  concludes  that 
the  determination  of  the  State  or  local 
agent  not  to  hold  a  hearing  was  proper 
but  that  the  penalty  calculation  does  not 
conform  to  the  requirements  of  the  Act 
or  of  Part  66,  he  shall  by  written  notice 
revoke  the  determination  and  issue  a 
notice  of  recalculation  to  the  source 
ownfer  or  operator  pursuant  to  §  66.51.  A 
copy  of  the  notice  of  recalculation  shall 
be  provided  to  the  State  or  local  agent. 
The  notice  of  recalculation  shall 
constitute  final  administrative  action  by 
EPA  under  authority  of  Section  120 
unless  the  source  owner  or  operator 
petitions  for  reconsideration  under 

§  66.52,  in  which  case  it  shall  operate  as 
a  withdrawal  by  EPA  of  its  delegation  of 
authority  to  the  State  or  local  agent  over 
the  facility  in  question. 

(d)  Unless  otherwise  provided  in  the 
Administrator’s  notice,  noncompliance 
penalties  finally  determined  to  be  owed 
shall  be  paid  to  the  State  or  local  agent. 

§  67.43  Procedure  where  a  formal  State 
hearing  was  held. 

(a)  In  reviewing  a  penalty  calculation 
for  which  a  hearing  conforming  to 

S  67.11(b)(4)  was  held,  the  Administrator 
may  invite  comment  on  issues  identified 
by  him  as  relevant  to  his  review  and 
shall  propose  or  make  findings  as  to  the 
correctness  of  the  determination  and 
shall  evaluate  the  accuracy  and 
adequacy  of  the  material  transmitted 
pursuant  to  §  67.11(b)(5). 

(b)  The  Administrator  shall  notify  all 
participants  in  the  State  hearing  of  his 
findings  and  conclusions.  If  the 
Administrator  finds  that  the  State 
determination  conformed  to  the 
requirements  of  the  Act,  Part  66  (as 
modified  by  S  67.11),  the  Technical 
Support  Document,  and  the  Instruction 
Manual,  his  determination  shall 
constitute  a  final  action  pursuant  to 
Section  120.  If  the  Administrator  finds 
that  the  State  determination  did  not  * 
conform  to  the  requirements  of  the  Act 
or  of  Part  66  (as  modified  by  §  67.11)  or 
to  the  Technical  Support  Document  or 
Instruction  Manual,  the  findings  shall 
constitute  proposed  findings,  and  the 
notice  shall  invite  participants  to  file 
exceptions  to  his  proposed  findings  and, 
if  necessary,  schedule  a  time  for 
argument. 

(c)  Within  60  days  of  receipt  of  any 
briefs  or  exceptions  or  after  oral 
argument,  the  Administrator  shall 
affirm,  modify,  nr  revoke  his  proposed 
findings  that  the  State  or  local  agent’s 
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determination  did  not  conform  to  the 
requirements  of  the  Act  or  of  Part  66  (as 
modified  by  §  67.11)  or  the  Technical 
Support  Document  or  Instruction 
Manual.  The  decision  shall  be  in  writing. 
Notice  and  a  copy  of  the  decision,  which 
shall  constitute  final  administrative 
action  by  EPA  pursuant  to  Section  120, 
shall  be  provided  to  the  source  owner  or 
operator  and  to  ail  other  participants  in 
the  State  hearing. 

(d)  If  the  Administrator  finds  that 
deficiencies  in  the  State  or  local  agent’s 
hearing  record  prevent  him  from 
determining  whether  the  State  or  local 
agent’s  determination  conformed  to  the 
requirements  of  the  Act  and  Part  66  (as 
modified  by  §  67.11)  or  the  Technical 
Support  Document  or  Instruction 
Manual,  he  shall  notify  the  State  or  local 
agent  of  his  decision  and  specify  what 
dificiencies  exist  and  schedule  a  hearing 
in  accordance  with  Subpart  F  of  Part  66. 
Such  notice  shall  operate  to  withdraw 
EPA’s  delegation  of  authority  to  the 
State  or  local  agent  over  the  facility  in 
question  unless  the  State  or  local  agent 
within  15  days  schedules  a  supplemental 
hearing  to  correct  the  deficiencies. 

(e)  Unless  otherwise  provided  in  the 
Administrator’s  notice  to  the  State  or 
local  agent,  any  noncompliance 
penalties  owed  by  the  source  owner  or 
operator  shall  be  paid  to  the  State  or 
local  agent. 
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ance  settlement.  If  the  penalty  has  been  overpaid,  the  excess 
will  be  refunded  with  interest.  If  it  has  been  underpaid,  the 
deficiency  must  be  paid,  also  with  interest.  Under  the  Act,  the 
rate  of  interest  for  underpayments  and  the  rate  of  interest  for 
overpayments  Will  be  set  by  the  Secretary  of  the  Treasury. 


Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28, 1980  /  Rules  and  Regulations 


B*  ®  o 

ffl  U  P 

u  p 


>  ® 

*  5  B 

4J  0) 

•H  r-|  0) 

&  2  & 

ffl  P  -H 


ffl  ffl 
E  M  -H 
•H  ffl  G  • 
P  H  ffl  \0 
H  M  E  H 
un  2  i 
tn  o  m 

«  3 

«<  C  >  Q, 

• 

hoi  in 
id  ®  •  r« 
P  P  01 IO 
ffl  ffl  P  H 
O  P  C 
W  ®  I  M 


®  p  H  • 
H  0  O  H 
0,1-1  p  o 

§ffl  P  o 
T  C  I 
X  O  ID 
®  MU  i-’ 
O  I 
P  <M|c  h 
O  0  ^ 
<M  HM  o 
ffl  p  <n 

•  P  3  M 

®  H  H  I 

ffl  a  h  a. 
w  ®  o  o< 
h  o  a,  u 


T)  -h  « 
C  H  P  43 

®  o  w 

P  ® 

X  P  43  ® 

u  c  p  u 

0  0  C 
P  O  C  ffl 
01  H  H 

C  ffl 

•8.21-° 
p  p  3  oi 
P  3  0  P 

ffl  H  «M  -H 


•P  0  ffl  ffl 

0  0  0) 

H  ffl 

E  .  u  W 


•H  3  p 

*i  tru  » 
ffl  ffl  c 

H  ffl  H 
ffl  C  £  ffl 
p  0  a  p 

I  -H  -H 

J  E  3  a 
f  o  tr  « 
P  O  ffl  o 


O  ffl  ffl 

«  43  p 
p  « 


p  •a  h 
oi  c  ffl 
2  3 


♦1  D>  U 
ffl  C  ffl 

0)  H  0) 

01  U  0) 

ffl  C  ffl 

.  * 

P  C  43 

ffl  H  U 

C  P  ffl 


ffl  ffl 
ffl  P  ffl 

01  |  H 

ffl  O'  3 

ffl  C  E 

POP 


•o  c 

•H  ffl 
P  43 

O  ffl  P 

O' 

ffl  c  c 

0)  ffl  H 

ffl  £ 

ffl  O  v 

p  ffl 

a  S  i 


<d  w 

•  n 

S'  o 

a  Jb  a 


oi  ffl 

p  p  4) 

0.  o  o 

p  p 

*  3 

P  ffl  0 

■O  43  0) 


ffl  ffl 

p  p  <p 

I  ffl  o 

O'  43 
c  a  a 


•HP® 
O  „  £ 

G  ffl  P 

ffl  p 

C  ffl  ip 

•H  C  0 

<P  0 


P  0,  ffl 

I  O  43 

O'  P  P 

c  a, 


O  V  ffl 
3  ffl  ^ 


ffl  P  p 

43  «  ffl 

ffl  <M  C 


P  44  ffl 
_  «  43 

E  TJ  U 
P  6 

ffl  <p  3 
P  O 
I  oi 

S’  x  H 
C  -H I 
O  El  P 
H  ffl 

ffl  0) 
<P  43  0) 

O  P  ffl 

ffl  -  P 
O  H  ffl 
P  ffl  43 
3  3  P 

O  O' 

01  ffl  43 
P 

43  O'  -H 
O  G  * 


ffl  O  O 

P  P  O 

ffl  O  oi 

43  ffl  a 

01  <P  ffl 


Pit  ffl  ^ 

3  u  oi  Pa  a 
4J  3  h  P  a,  ffl  3 
P  V  ffl  .43 

»  p  43  O  43  -a  P 

aaappoc  p  -a 

V  ffl  3  ffl  ffl  ffl 
C  h  a  a  a  •  ®  o> 
Q  ffl  ••Hg  O'  ®  c 

44Pp-a.eE'  <« 

•H  ffl  ><  ffl  O'  -H  -H  O  43 

O'  O,  >  p  GEPPO 
GfflfflOPng  ic 
•ho  iffl-Hoafflpo 

H  O  43  C  C  C  ffl 
Hffl33P43«OQffl0) 
ffl  43  O  G  O  >,  C 

a  P  -t  -ri-ri  t  -P 

•  ffl  43  IP  ffl  ffl  ffl  ffl 
P  •  P  -H  £  E  E 
OOlfflO  E-H01CW 
GfflCfflPPPOP 
X  43  >i  ffl  P  ffl  C  / 

8H  C  3  P  *0  3  ffl  ffl 
0  ;H  P  |  C  O  P  P 
P  P<POO'fflEffl3 
a  •  3  C  ffl  3  P 

>1  p  P  P  O  ®  Po 
SHfflOPH>fflo3 
ffl  a  ffl  a  -h  o>  3  p 

C  3  >,  ffl  O'  0)  P  H  P 
O  HHCCffliPOl 
O'®  E  Q,  ffl  *H  ffl  H 

cco-H-Hca  s  e 

-HfflPUO-HXfflfflP 

3P<PCCfflfflPE« 
an  -h  io  p  3  p 
0)3fflPC43®Uffll 
•H  E  P  O.  H  O  H  ffl  p  O' 
•H  ffl  ip  ®  3  C 
T J  0)  3  -a  .  P  O 

ffl  P  ffl  H  •  ffl  0  U  H 
>POPfflC3P3 
P  3  3  a  E  3  01  P  ffl 
VUH«-H  pa>OP43 
wo<pop  -neap 
43  0  O  a  O'  ffl 
O  >1  ffl  O  G  SP  H  43 

cS§CChhbp§' 

fflp  fflffl  dE-HO 
P  E  ffl  O' P  CU43 
P  ffl  P  >  10  43  V  -H  ffl  P 
043  -H3rflp  <PO 
P  <P  O  43  P  C 
ffl  H  p  O  •  a  ffl 

P  O  ffl  ffl  E  ffl  ffl.  > 

•B,°.p'QJiS£&E'u 

01  >,  O  -p  <P  ffl  P  -H  - 

Bh  ffl  v  -o  v  <p  a 
ffl  a>  n  43  >  p  -h 

-HPpaoP>fflva 
t,«33fflfflffl43  43ffl 
h  PPO«acPP43 


Federal  Register  /  Vol.  45;  No.  148  /-Monday,  ]uly  28. 1980  /  Rules  and  Regulations 


l  8 

A  P 

&  A,  O* 

o  *3  a 

P  p 

.C  m  m 

>  «  P 

•o  o 
a  t*  « 

p  > 


D  O'  ® 

P  C  A 
P  P  *1 

a  p 

«  c  o» 

o  s  a 

o  P 

O'  U  N 

amp 
P  P  C 

«  10  S’ 
3  >.  u 

H  41  • 

D  -H  O 
>  3 

®  O'  >, 


O  C 

6  ®  ® 

E  3  5 

3  01  a 

U  V  «s 
<0  A  A 
«  P 
P 

P  -<H  « 

o  p  a 

•  *  41 

•n  P 
O  * 

o  o  ® 

a.  ®  e 

«  2  S 

n  «  * 

M  I  t5 

H  U 

•  o 

oi  ®  o 

p  A  ft 

C  P 

«  «> 

li  c  <M 

«  O  M 

D.  3 

«J 

P  V  • 

«  o  c 

CU  H 


«  -o  ® 

o  « 

o  a  p 

aoo 
a  -h 
«  ®  « 


id  t)  P 

o  e 
®  c  ® 

®  5  •o 

m  A  <o 


•Oh® 

c  o 

10  m  x 

4.  *g  * 
mo® 
®  *H  .3 
O  P  P 
® 

P  ®  P 

2  5  0 

« 

c  e  o 

&  5  3 

3  P  0) 


P  P  ® 

I  •  8 

’8  5" 

o 

Q.  0  C 

I  A  O 

C  3 
O  C  P 

CO® 

.  3  * 

A  P 

10  W  P 

A  O  V 


m  io 

mo® 

<o  ®  p 

.  c  id 

>i  ®  o 

P  O'  ® 


o  >  +J 
0  0 
O  P  C 

c  c 


K  D.  O 

g  -£  10 

§  y  8 

O'  « 

o  h  g 

<o  o  B. 

m  p  3 

P  C  O’ 


P  A  « 

P  o 

®  -H 

.cm3 

P  id  O' 


3  C 

o  •  o 

m  -h 
«  p  P 

■COD 
P  ®  M 


A  ®  P 

O'  3  id 

a  a  a 

o  ®  P 

o  > 

A  ®  ~ 

P  O  « 

o 

■O  P  3 

®  o  m 

m  ®  c 

mo® 

®  P 

0.13  0 

C  P 


P  ®  , 

*s : 

P  m  o 
m  w  h 

8  *•  2 
-i  > 
«  H  O 
£  ^  o 
P  *  Q. 


„  >»  * 

C  p  w 

0  p  P 

m  io  u 

io  3  3 

#  p  d 

O  C  0 

®  o 

o  >  a, 

c  ® 


®  P  P 
OOP 

«  c 


CP® 

o  m  o 

OOP 

V  o  o 


3  0® 

o  o  o 

A  a 

O'  c  c 

3  O  H 

O  P 
OP® 
A  O  A 


H  P  O 

3  «  O 

y  5  5 
y  5  y 

P  «  O 

p  p  ® 

Q.  P  > 

a.  ®  o 
«  A  o 


* 

•0  o 

«  •  o 

P  P  O 

P  A  Q 

P  ®  .2 

P  « 


SCD 

O 

«  -H  P 

a  p  c 

C  U  3 

io  3  0 

P  ■O  E 

d  ®  <3 

A  O 


®  ^  5 

,c  v  x 
41  §  § 

i  $■  s 

E  5  5 

«  O'  « 
P  ®  m 


o  • 
map 
o  v 

O  m  m 

>  <o  p 

<0  ® 

p  o  m 

o  p 

C  C  £ 

0  P  P 


.  P  P 

D  C 
mo® 
•HOE 
o  ®  Q< 

O  *H 
P  3 

0  10  O* 

V 

m  p 

COM 

O  0  o 


«  P  c 

a.  o 

-  E  p 

m  p  3 

O  P  M 


P  O 

*0  o 

c  c 

Id  >1  o 
P  -H 
p  p 
m  h  -H 
-  H 

P  £  U 
c  <d  « 

6  o>  « 

S'  -S  £ 

13  S 

S  ^ 

e  ®  p 

■O  £1 

c  c  a 

0  3  -O 

m  «  p 

y  5  0 

®  c 

®  m  -8 

•o  P  P 


m  to  o 

p  o 

5  |  y 

®  ®  p 

O'  p  ® 

c  u 

"DO 


Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28, 1980  /  Rules  and  Regulations 


50132 


See  Weston  and  Brigham,  0£^  cit.  would  probably  not  result  in  a  significant  increase  in  the  accu¬ 

racy  of  the  penalty.  The  inflation  in  operating  and  maintenance 


expenses  will  depend  primarily  on  the  inflation  in  labor  and  However,  the  use  of  a  fixed  nunber  of  replacement  cycles  has  the 

materials  cost.  As  described  in  Section  IV,  the  index  of  disadvantage  that  it  requires  the  comparison  of  two  investments  of 

inflation  for  pollution  control  capital  costs  includes  both  of  unequal  duration.  For  example,  if  a  firm  were  to  delay  compliance 

these  elanents.  by  one  year  and  the  equipment  had  a  useful  life  of  ten  years  and 

the  penalty  was  evaluated  over  a  single  replacement  cycle,  the  on- 
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initial  year  of  compliance.  There  is  a  provision  in  the  formula- 
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all  accounting  data,  represent  an  accurate  estimate  of  the  past  ture. 1  However,  there  currently  exists  no  commonly  accepte< 
performance  of  U. S.  industries.  To  smooth  out  year-to-year  flue-  thodology  for  making  such  estimates  and  the  cost  of  updating 
tuations,  the  discount  rate  used  in  computing  the  noncompliance  estimates  is  prohibitive.  Hence,  these  estimates  were  also 
penalty  is  the  average  of  the  most  recent  twenty  quarters.  How-  ted  as  a  source  of  the  discount  rate.  The  use  of  either  th< 
ever,  as  was  discussed  in  Section  III,  a  discount  rate  cannot  be  oretical  estimates  or  the  hurdle  rate  estimates  would  have  : 
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These  dividends  are  not  tax  deductible.  The  preferred  outstanding  The  final  category  of  cash  flow  is  that  associated  with 

is  the  original  amount  issued,  II  *  F,  less  the  amount  redeemed  monthly  operating  and  maintenance  expenditures.  These  expenses 

prior  to  the  beginning  of  the  month.  The  amount  redeemed  prior  to  grow  each  month  at  the  monthly  inflation  rate,  like  interest  and 
month  m  is:  dividend  payments,  they  are  assigned  to  be  paid  at  the  end  of  the 
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additional  depreciation  cash  flow  in  the  final  month  The  final  preferred  stock  outstanding  at  the  end  of  month  360  will 

.eld  from  a  writeoff  of  the  remaining  book  value  of  be  the  preferred  stock  outstanding  at  the  beginning  of  month  360 

The  book  value  of  the  equipnent  at  the  beginning  less  the  preferred  stock  repaid  during  month  360. 
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•  value  of  any  precompliance  O&M  expenditures  made  during  the  period 

>nent  of  the  savings  of  noncanpliance. *  Thus: 
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^The  interest  rate,  r,  will  be  the  monthly  equivalent  of  the 
interest  rate  for  overpayments  if  8  is  greater  than  zero.  If 
8  is  less  than  zero,  r  will  equal  the  monthly  equivalent  of  the 
discount  rate  as  revised  in  the  post-compliance  settlement. 
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of  future  tax  liability.  This  approach,  known  as  The  fraction  of  the  second  part  depreciated  in  year  j  ia 

given  by  the  formula  for  straight  line,  sum  of  years  digits,  or 


•As  of  January  1979 
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1-See,  for  example,  William  J.  Baumol,  "On  the  Discount  Rate  for 
Public  Projects,"  Public  Expenditure  &  Policy  Analysis,  Robert  H. 
Haveman  and  Julius  Margolis,  eds.,  Rand  McNally  Publishing 
Company,  1977,  pp.  161-79. 
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correct  for  government-funded  projects.  Some  government- 
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'This  example  is  for  purposes  of  illustration  only.  In  actuality,  no  penalty  when  the  notice  of  noncompliance  is  received  and  the  post' 
notice  of  noncompliance  will  be  issued  prior  to  January  1,  1981.  compliance  settlement  after  compliance  has  been  achieved.  In 

the  example  of  the  Fertilizer  Company,  the  initial  penalty  will 
be  calculated  in  Section  III  and  the  post-compliance  settlement 
will  be  calculated  in  Section  IV. 
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EXHIBIT  II-l  In  addition,  operating  and  maintenance  should  include 

TICW  OF  THE  CAPITAL  EXPENDITURE  INPUTl  incrementa^  cost  of  changing  plant  operations  to  conform  to 

FERTILIZER  COMPANY  the  Act.  For  example,  a  firm  forced  to  shift  from  high  sulfur 


*If  the  depreciable  life  of  the  equipnent  is  less  than  seven  years, 
this  figure  must  be  adjusted  as  described  on  page  11-16. 
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dculaticn  uses  Worksheet  B  in  Attachment  V.  All  expense! 
in  dollars  as  of  the  date  the  firm  acmes  into  compliance, 


Items  such  as  buildings  and  land  are  not  usually 
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ATTACHMENT  I 

QUARTERLY  FINANCIAL  REPORT  FOR  MANUFACTURING 
MINING  AND  TRADE  CORPORATIONS 

TABLE  4.  ANNUAL  RATES  OF  PROFIT  ON  STOCKHOLDERS’  EQUITY,  BY  INDUSTRY 


(Percent) 


Beforo  income  taxes  2/ 

After  tsxee 

Industry 

IQ  j  / 
1978 - 

20  j, 

1978  " 

10,, 

1978^ 

*Q  1 

1978- 

10 

1979 

i!?^ 

19?^ 

i»V 

1,^ 

IQ 

1979 

All  Manufacturing  Corporations 

20.7 

27.0 

26.6 

21.8 

25.4 

12.4 

16.6 

14.9 

16.1 

15.7 

Nondurable  Manufacturing  Corporations  . 

19. • 

21.6 

21.1 

21.9 

26.1 

12.1 

14.8 

14.4 

15.1 

15.1 

Food  and  Kindred  Products 

19. S 

26.2 

22.6 

26.1 

20.1 

11.4 

15.1 

11. 5 

15.1 

12.2 

Tobacco  Manufactures 

2S.9 

11.7 

11.1 

10.8 

10.7 

16.5 

19.0 

18.7 

18.1 

18.5 

Textile  Mill  Products 

16.9 

26.1 

21.8 

20.1 

16.8 

9.0 

11.1 

12.0 

11.7 

9.0 

Paper  and  Allied  Products 

17.  5 

22.2 

18.8 

21.8 

26.2 

11.1 

14.1 

12.2 

14.1 

16.1 

Printing  and  Publishing 

26.,' 

16.7 

11.6 

16.1 

27.6 

14.4 

19.6 

18.1 

21.1 

16.0 

Chemicals  and  Allied  Products 

23.3 

26.6 

26.1 

26.0 

27.5 

14.1 

16.7 

15.2 

16.1 

17.6 

Industrial  chemicals  and  synthetics  V 

21.2 

21.6 

20.9 

21.1 

26.6 

12.9 

14.6 

11.2 

17.2 

16.9 

Drugs  ,1/ 

11.2 

10.9 

28.6 

25.9 

10.6 

20.0 

20.  't 

•  18.9 

17.0 

20.7 

Petroleum  and  Coal  Products 

16.) 

19.6 

21.1 

22.1 

21.7 

11.0 

11.2 

14.1 

14.9 

15.8 

Rubber  and  Miscellaneous  Plastics  Products 

16.} 

20.2 

18.1 

11.1 

22.8 

10.0 

11.1 

10.7 

8.1 

14.1 

Other  Nondurable  Manufacturing  Corporations 

21.6 

22.7 

10.6 

26.6 

22.6 

14.0 

11.1 

16.9 

14.1 

12.6 

Durable  Manufacturing  Corporations 

21.7 

10.6 

21.6 

27.9 

26.7 

12.7 

18.6 

15.4 

16.9 

16.2 

Stone,  Clay  and  Class  Products 

16.1 

10.7 

11.1 

28.1 

15.6 

8.0 

19.1 

21.1 

17.6 

7.7 

Primary  Metal  Industries 

6.2 

20.0 

11.6 

18.1 

20.0 

1.4 

12.8 

9.9 

11.1 

12^7 

Iron  end  steel  1/  .  \ 

6.1 

20.7 

16.0 

16.9 

16. S 

2.0 

11.5 

10.1 

9.8 

10.2 

.  Nonferrous  metals  V 

9.1 

18.6 

16.8 

21.2 

25.9 

6.1 

11.6 

9.0 

11.6 

16.9 

Fabricated  Metal  Products 

22.1 

12.6 

28.1 

25.8 

26.9 

12.7 

19.6 

16.4 

15.4 

15.8 

Machinery,  except  Electrical 

26.0 

11.6 

26.2 

11.6 

26.8 

16.5 

20.6 

16.1 

19.1 

16.1 

Electrical  and  Electronic  Equipment 

26.1 

29.9 

10.0 

29.0 

28.1 

16.8 

17.1 

17.6 

17.2 

17.2 

|  Transportation  Equipment 

26.9 

12.7 

21.6 

28.2 

12.1 

15.9 

19.6 

12.6 

17.8 

20.1 

Motor  vehicles  and  equipment  If 

2S.0 

16.8 

18.0 

27.2 

16.5 

16.8 

22.0 

10.9 

17.8 

21.8 

Aircraft,  guided  mtsslles  and  parts  y 

21.0 

18.7 

10.8 

12.9 

29.2 

16.1 

11.4 

17.9 

19.0 

17.6 

Instruments  and  Related  Products 

21.6 

12.6 

12.2 

11.1 

27.4 

16.9 

19.9 

18.4 

18.1 

16.7 

Other  Durable  Manufacturing  Corporations 

21.1 

16.1 

10.1 

10.1 

27.1 

11. 0 

20.7 

18.4 

18.2 

16.4 

All  Mining  Corporations 

11.1 

21.1 

19.4 

25.0 

19.2 

9.0 

17.6 

12.0 

16.5 

12.1 

All  Retail  Trade  Corporations 

17.2 

10.9 

11.1 

12.9 

NA 

11.0 

22.1 

20.9 

20.9 

NA 

All  Wholessle  Trade  Corporations 

22.1 

10.6 

29.8 

2  7,1 

29.7 

11.6 

20. » 

18.* 

16.8 

18.9 

If  Included  In  major  Industry  above. 

2/  Based  on  prof  it  f Igure  which  Includes  net  Income  (Loss)  of  foreign  branches  and  equity  In 
earnings  (losses)  of  non-coiwol Idated  subsidiaries,  net  of  foreign  taxes. 

1/  Some  nr  the  rates  In  this  column  have  been  revised  since  their 
first  appearance.  See  footnotes  to  Tables  A  -  K. 
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ATTACHMENT  II 

MOODY'S  CORPORATE  BOND  YIELD  AVERAGE 


Moody’s  Corporate  Bond  Yield  Averages 


Corporate 

Corporate 

Public  Utility  Bonds 

Industrial  Bonds 

Railroad  Bonds 

Av. 

By  Ratings 

by  Groups 

1973 

Corp. 

Aaa 

Aa 

A 

Baa 

P.U. 

Ind. 

R.R. 

Aaa 

Aa 

A 

Baa 

Aaa 

Aa 

A 

Baa 

Aaa 

Aa 

A 

Baa 

June 

7  69 

7)7 

755 

7.7| 

8.13 

7.69 

7.49 

807 

June 

731 

7  59 

771 

794 

June 

7.23 

726 

746 

799 

June 

... 

7.79 

7.97 

647 

July 

7*0 

7.45 

764 

786 

624 

7.81 

7.59 

617 

July 

762 

770 

7*2 

8.10 

July 

72* 

7.36 

764 

610 

July 

7  87 

612 

831 

Aug. 

8.04 

768 

7  84 

8.11 

8.53 

8.06 

791 

8.32 

Aug. 

7.81 

7  92 

804 

847 

Aug. 

7  56 

7.72 

802 

8.34 

Aug. 

790 

*27 

8  80 

Sept. 

8-06 

7.6) 

786 

8.11 

663 

8.09 

7.89 

8.37 

Sept 

7.7* 

7.94 

8.04 

661 

Sept 

7.48 

7.7) 

799 

8.35 

Sept 

mmm 

791 

829 

8.92 

Oct. 

796 

760 

7  84 

790 

641 

604 

7.76 

8.24 

Oct 

7.77 

7  94 

8.02 

644 

Oct. 

7.43 

7.67 

780 

612 

Oct 

mmm 

792 

612 

668 

Nov. 

8.01 

767 

790 

807 

8.42 

111 

7.81 

628 

Nov. 

7.83 

SOI 

615 

644 

Nov. 

7.50 

7.67 

7.88 

8.17 

Nov. 

802 

617 

666 

Dec 

1974 

80S 

768 

792 

611 

141 

617 

7.84 

828 

Dec. 

786 

607 

8.24 

8.51 

Dec. 

7.50 

7.69 

7.89 

629 

Dec. 

— 

799 

*20 

666 

Jan. 

8.12 

7.8) 

800 

8.17 

8.48 

627 

797 

634 

Jan. 

600 

615 

636 

638 

Jan. 

76J 

7.85 

79* 

631 

Jan. 

... 

792 

632 

677 

Feb. 

8.17 

7.85 

8.05 

8.23 

65) 

633 

1.01 

627 

Feb. 

8.01 

8.20 

8.42 

8.68 

Feb. 

7.70 

7.90 

*07 

637 

Feb. 

780 

629 

672 

Mar. 

8.28 

8.01 

618 

632 

662 

644 

612 

634 

Mir. 

614 

635 

646 

681 

Mar. 

7.87 

100 

619 

642  * 

Mar. 

— 

790 

631 

673 

Aar 

8.54 

625 

843 

661 

617 

668 

8.39 

631 

Apr. 

6)6 

636 

677 

404 

Apr. 

613 

629 

1.45 

669 

Apr. 

799 

66) 

691 

May 

8.71 

8.37 

8  58 

883 

905 

6*5 

635 

673 

May 

647 

671 

400 

423 

May 

8  26 

8  44 

666 

683 

May 

*  — 

6H> 

686 

9  20 

June 

889 

8.47 

61) 

407 

9  27 

906 

669 

889 

June 

656 

8.93 

432 

448 

June 

634 

857 

682 

903 

June 

614 

902 

451 

July 

9.  IS 

672 

901 

940 

946 

9.34 

695 

407 

July 

8.63 

4.17 

44* 

472 

July 

660 

685 

9.1) 

4.23 

July 

626 

427 

9  TO 

Aug. 

94} 

900 

928 

967 

977 

970 

916 

430 

Aug. 

409 

453 

10.03 

10.14 

Aug. 

689 

403 

431 

439 

Aug. 

682 

450 

477 

Sept. 

9  78 

9  24 

966 

10  04 

10.18 

10.11 

944 

646 

Sept 

436 

1005 

1045 

10  39 

Sept. 

412 

426 

962 

9.71 

Sept 

674 

464 

10.01 

Oct 

9  92 

9.27 

964 

1029 

10.48 

10.3 1 

95) 

664 

Oct 

450 

993 

10.7* 

110) 

Oct. 

403 

433 

480 

492 

Oct 

692 

471 

1029 

Nov. 

970 

88.9 

9.34 

99* 

10.40 

1012 

4.27 

9.58 

Nov. 

9.10 

9.34 

10.46 

11.38 

Nov. 

669 

4.1) 

444 

481 

Nov. 

672 

470 

10)0 

Dec. 

197) 

96} 

8.89 

920 

980 

10.63 

1002 

623 

639 

Dec. 

9.02 

9.37 

10.27 

11.40 

Dae. 

674 

40) 

9.31 

9.19 

Dec. 

— 

669 

467 

10  40 

Jan. 

965 

88) 

91) 

981 

K)  81 

1010 

9.19 

9.32 

Jan. 

199 

44$ 

10.37 

11.57 

Jan. 

665 

8.81 

92$ 

1002 

Jan. 

— • 

670 

963 

10.23 

Feb. 

94} 

862 

8.91 

951 

10.65 

913 

9.01 

432 

Feb. 

679 

423 

9.99 

11.32 

Feb. 

644 

660 

40) 

498 

Feb. 

659 

9.40 

9.91 

Mar 

9  36 

8.67 

8.92 

9)7 

10.48 

967 

9.05 

9.23 

Mar. 

8.82 

417 

472 

10.94 

Mar. 

632 

667 

9J3I 

10.01 

Mar. 

657 

423 

492 

Apr 

9  59 

8.95 

9  19 

962 

10.5* 

9*8 

6)0 

9.39 

Apr. 

9.11 

448 

10.06 

1086 

Apr. 

8.78 

689 

922 

10)0 

Apr. 

aaa 

670 

461 

9*7 

May 

966 

690 

924 

979 

10.69 

993 

437 

9.49 

May 

90S 

9.50 

1023 

10.93 

May 

8.75 

8.96 

434 

10.42 

May 

aaa 

667 

4*1 

1000 

June 

9  55 

677 

9  1) 

967 

10.62 

9.11 

4.29 

640 

June 

193 

434 

10.10 

10.85 

June 

661 

691 

42) 

10.34 

June 

656 

9.68 

497 

July 

954 

684 

9.1) 

961 

1053 

981 

426 

437 

July 

904 

436 

1001 

1080 

July 

662 

6*6 

422 

10.30 

July 

654 

467 

990 

Aug. 

461 

895 

9  23 

968 

10.39 

9.9) 

929 

9.41 

Aug. 

920 

452 

10.12 

10.87 

Aug. 

669 

694 

424 

10.31 

Aug. 

aaa 

6*2 

9.74 

486 

Sept. 

967 

895 

9.35 

974 

1061 

998 

635 

442 

Sept. 

421 

964 

10.19 

1089 

Sept 

666 

406 

428 

10.35 

Sept 

_ 

6*1 

47$ 

491 

Oct. 

9.6} 

886 

9.32 

9.72 

1062 

994 

9.32 

440 

Oct. 

614 

453 

10.16 

10.89 

Oct. 

657 

908 

428 

10  34 

Oct 

mmm 

635 

977 

4  87 

Nov. 

955 

8.78 

92) 

964 

1056 

9  83 

427 

436 

Nov. 

90) 

945 

10.04 

10.78 

Nov. 

652 

900 

924 

10.33 

Nov. 

mmm 

8.46 

472 

988 

Dec. 

1976 

9.57 

679 

9.25 

10.36 

987 

9J6 

6.37 

Dec. 

407 

431 

tan 

10.79 

Dae. 

631 

699 

423 

1033 

Dec. 

— 

647 

9.69 

994 

Jan. 

942 

660 

91) 

954 

10.4 1 

968 

616 

432 

Jin./ 

686 

4.34 

490 

I0.SS 

Jan. 

633 

6*7 

418 

10.26 

Jan. 

— 

8.4) 

9.62 

490 

Feb 

9.}| 

8.55 

902 

943 

1024 

9.30 

412 

925 

FeiiT 

680 

416 

471 

10.31 

Feb. 

629 

8.87 

415 

10.17 

Feb. 

mmm 

8.38 

454 

481 

Mar. 

'•9  26 

8.52 

901 

940 

1012 

943 

410 

9.16 

Mar. 

674 

412 

967 

10.17 

Mar. 

630 

*88 

412 

1007 

Mar. 

mmm 

*28 

447 

474 

Apr. 

9.12 

840 

8.89 

926 

994 

9.27 

1.98 

905 

Apr. 

659 

900 

453 

495 

Apr. 

620 

678 

900 

9.92 

Apr. 

mmm 

8.23 

427 

46) 

May 

9.16 

658 

6.92 

9  28 

9  86 

9)1 

600 

1.96 

May 

67) 

406 

455 

491 

May 

64) 

671 

900 

9.81 

May 

mmm 

8.14 

417 

455 

June 

9.16 

8.62 

689 

9.24 

9*9 

9.36 

8.96 

8.88 

June 

884 

907 

454 

1001 

June 

140 

671 

8.97 

476 

June 

mmm 

612 

411 

440 

July 

9.08 

8.56 

681 

914 

982 

9.26 

690 

681 

July 

671 

9.02 

487 

9.88 

July 

633 

659 

191 

47$ 

July 

mmm 

8.04 

411 

9.27 

Aug. 

1.9} 

645 

8.66 

698 

9.64 

907 

8.79 

8.75 

Aug. 

664 

68) 

9.1) 

9.67 

Aug. 

626 

8.48 

882 

961 

Aug. 

mmm 

7.99 

906 

419 

Sept. 

8.79 

6)8 

8.34 

681 

940 

1.91 

8.66 

8.66  . 

Sept. 

657 

869 

690 

9.47 

Sept. 

611 

8.39 

672 

9.33 

Sept. 

mmm 

796 

892 

901 

Oct 

8.71 

8.32 

648 

’  8.73 

929 

883 

658 

8.54 

Oct. 

ISO 

860 

679 

9.41 

Oct. 

8.14 

636 

866 

9.17 

Oet. 

mmm 

7.82 

883 

196 

Nov. 

8.66 

825 

8.46 

169 

92) 

677 

8.54 

848 

Nov 

639 

861 

8.76 

434 

•"Nov. 

8.12 

8.30 

863 

412 

Nov 

mmm 

7.72 

*82 

1.9! 

Dec. 

1977 

8.47 

7.98 

8.24 

633 

912 

8.61 

633 

639 

Dec. 

615 

843 

662 

421 

Dec. 

7.81 

8.04 

8.4) 

903 

Dec. 

— 

747 

8.69 

611 

Jan. 

8.41 

7.96 

616 

843 

9.08 

639 

124 

8.27 

Jan. 

614 

8.41 

661 

417 

Jan. 

7.77 

7.90 

828 

1.99 

Jan. 

732 

654 

8.76 

Feb. 

8.48 

8.04 

8.26 

649 

912 

863 

633 

626 

Feb. 

621 

646 

663 

419 

Feb. 

7*6 

8.06 

8.33 

904 

Feb 

— 

7  39 

632 

867 

Mar. 

8.51 

IK 

628 

655 

912 

166 

8.36 

8.26 

Mar. 

627 

849 

670 

420 

Mar. 

792 

807 

640 

904 

Mar. 

mmm 

7.70 

648 

659 

Apr 

8.49 

804 

8.28 

655 

9  07 

863 

8.32 

8.17 

Apr. 

6.21 

8.31 

671 

417 

Apr. 

7*6 

60S 

8.39 

697 

Apr 

mmm 

763 

637 

633 

May 

847 

8.05 

8.28 

633 

901 

8.64 

830 

8  12 

May 

622 

*49 

671 

41) 

May 

7.87 

806 

8.39 

888 

May 

mmm 

7*1 

621- 

'  654 

June 

8.38 

795 

619 

8.46 

891 

8.5) 

8.23 

806 

June 

612 

837 

658 

902 

June 

7.77 

800 

8.3) 

8  80 

June 

mmm 

7  55 

808 

655 

July 

8  33 

794 

612 

840 

887 

8  48 

8.18 

802 

July 

610 

8  32 

631 

8.97 

July 

7  78 

792 

8  28 

*75 

Jviy 

mmm 

7  33 

7  89 

8  65 

Aug. 

8)4 

798 

8.17 

*40 

882 

*47 

821 

805 

Aug. 

8  13 

8  36 

649 

8  91 

Aug. 

7  82 

797 

8  30 

8.72  • 

Aeg 

— 

756 

7  89 

671 

Sept. 

8)1 

792 

8.13 

637 

880 

84) 

8.19 

80) 

Sept. 

807 

8  32 

646 

8.85 

Sept. 

7.76 

797 

827 

8.74 

Sept 

mmm 

762 

783 

*65 

Oct 

8  42 

804 

8  26 

648 

8.89 

856 

827 

*07 

Oct. 

618 

844 

8.61 

901 

Oct. 

7.88 

808 

8  35 

877 

Oct. 

mmm 

7.74 

7  87 

659 

Nov. 

848 

808 

8.34 

636 

8.95 

8.61 

8  36 

8.10 

Nov. 

623 

8  48 

664 

906 

Nov. 

7.93 

820 

846 

884 

Nov. 

—m 

7.79 

791 

8.61 

Dee 

1976 

854 

619 

8.40 

637 

699 

863 

842 

8.10 

Dec. 

634 

833 

164 

908 

Dec. 

804 

8.23 

8.49 

890 

Dec. 

— 

7.83 

7.93 

833 

Jan. 

8  74 

641 

659 

8.76 

917 

8  87 

860 

820 

Jan. 

8.52 

8.76 

692 

927 

Jan. 

6)1 

642 

*40 

407 

Jan. 

_ 

793 

*04 

*63 

Feb. 

8.78 

847 

865 

679 

9  20 

'8  90 

865 

8  32 

Feb. 

657 

879 

8.97 

429 

Feb 

637 

630 

*62 

411 

Feb. 

— 

809 

6  IS 

8.71 

Mar. 

8  80 

847 

8.66 

883 

922 

69) 

8.66 

8.41 

Mar. 

657 

679 

696 

4)7 

Mar 

636 

8  33 

864 

907 

Mar 

mmm 

a  io 

630 

684 

Apr. 

8.88 

656 

8.73 

8.93 

9.32 

9.05 

672 

8.49 

Apr. 

869 

886 

409 

9  54 

Apr. 

843 

8.59 

876 

410 

Apr. 

— 

808 

843 

8.93 

May 

9.02 

869 

8.84 

90S 

949 

9.19 

884 

860 

May 

8.83 

902 

922 

470 

May 

8.54 

666 

887 

427 

May 

— 

8  14 

867 

401 

June 

9.1) 

8.76 

8.95 

9.18 

960 

933 

892 

868 

June 

8.92 

*19 

440 

478 

June 

860 

671 

896 

440 

June 

— 

*08 

8  89 

907 

July. 

922 

8.88 

907 

9  33 

960 

9  3* 

905 

8.70 

July 

902 

9.26 

9.51 

473 

July 

8  73 

887 

9.14 

946 

July 

mmm 

7  92 

9  05 

9.1) 

Aug. 

908 

669 

896 

9.18 

948 

921 

895 

8  72 

Aug. 

8  86 

9.11 

9  32 

453 

Aug. 

8  52 

8.80 

904 

943 

Aug 

mmm 

785 

904 

92* 

Sept. 

904 

8.69 

8.92 

911 

942 

9  17 

8.90 

8.68 

Sept. 

8  84 

909 

9  28 

947 

Sept. 

8  54 

8.75 

8.94 

9.36 

Sept. 

mmm 

7  83 

694 

427 

Oct. 

9  20 

8  89 

9.07 

926 

9.59 

937 

903 

8.74 

Oct. 

904 

928 

946 

969 

Oct. 

8.72 

8  87 

906 

949 

Oct. 

mmm 

794 

*99 

430 

Nov. 

940 

903 

924 

948 

983 

938 

9.21 

9.01 

Nov. 

9.19 

946 

468 

999 

Nov. 

887 

902 

9.27 

966 

Nov. 

mmm 

630 

42) 

950 

Dec 

949 

9  16 

933 

953 

9.94 

967 

431 

9.13 

Dec. 

9.34 

456 

9  70 

1008 

Dec 

898 

410 

933 

9.79 

Dec. 

~ 

8)2 

9.38 

475 

Jan 

965 

925 

948 

9  72 

1013 

9  85 

944 

921 

Jan. 

948 

9  70 

990 

10  29 

Jan. 

901 

9  24 

954 

996 

Jan. 

_ 

8  33 

933 

9  7* 

Feb 

9  6) 

9  26 

9  50 

9.68 

1008 

984 

942 

9.22 

Feb. 

951 

9.74 

9  84 

10  27 

Feb. 

9  01 

425 

9  51 

9  89 

Feb. 

... 

8.32 

452 

481 

Mar. 

976 

9  37 

9.61 

981 

10.26 

10.02 

9.50 

430 

Mar. 

961 

989 

1004 

1053 

Mar. 

9.11 

9  33 

459 

998 

Mar 

846 

9  62 

484 

Apr. 

981 

9  38 

965 

988 

10  33 

1003 

9.57 

638 

Apr. 

9  61 

992 

10.10 

10  36 

Apr. 

9  IS 

437 

963 

10.11 

Apr 

— 

850 

9  67 

99* 

May 

996 

9  30 

986 

1000 

10.47 

10  23 

969 

648 

May 

9.71 

10.19 

10  30 

10.70 

May 

430 

9  52 

470 

1024 

May 

— 

869 

9  65 

10.08 

June 

981 

9  29 

9.66 

984 

1038 

1004 

937 

944 

June 

949 

995 

10  14 

10  36 

June 

9  08 

436 

964 

10. 19 

June 

mmm 

864 

96* 

1004 

July 

969 

920 

949 

9.7) 

10  29 

990 

9  47 

445 

July 

9  42 

472 

998 

10  48 

July 

898 

9.26 

9  32 

1011 

July 

mmm 

*76 

9  55 

10.03 
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ATTACHMENT  III 

MOODY'S  PUBLIC  UTILITY  PREFERRED  STOCK  YIELD  AVERAGE 


MOODY'S  PREFERRED  STOCK  RATINGS 


Ala-flop  75 


Moody’s  Preferred  Stock -Ratings 

M  *«lv  «  Rating  Policy  Review  Board  Extended  m  racing  vcrvu.es  to  include  guilty  designations  on  preferred  docks  on  October  I,  197}.  The  decision  -o  rate  preterred  stocks,  which  Moody's  had  done  prior 
to  l»J5.  was  prompted  by  evidence  of  investor  interest.  Moody  's  believes  that  its  rating  of  preferred  stocks  is  especially  appropriate  in  view  of  the  ever-increasing  amount  of  these  securities  outstanding  and  the 
fact  '  bat  continuing  inflation  and  m  ramifications  have  resuited  generally  in  the  dilution  of  some  of  the  protection  afforded  them  as  well  as  other  fixed-income  securities. 

because  jf  the  fundamental  deferences  between  preferred  .locks  and  bonds,  a  variation  of  our  familiar  bond  rating  symbols  is  bang  used  in  the  quality  ranking  of  preferred  stocks  The  symbols,  presented 
below,  are  designed  to  avoid  comparison  with  bond  quality  in  absolute  terms.  It  should  always  be  borne  in  mind  that  preferred  stocks  occupy  a  junior  posiuon  to  bonds  within  a  particular  capital  structure 


Preferred  stock  rating  symbols  and  their  defuuuoni  are  as  follows: 

“sea" 

An  issue  which  is  rated  “aaa"  is  considered  to  be  a  topcjuality  preferred  stock.  This  rating 
indi.ates  good  asset  protection  md  the  least  risk  of  dividend  impairment  within  the  universe  of 
preferred  stocks. 

"aa" 

An  issue  which  is  rated  "aa"  is  considered  a  high-grade  preferred  stock.  Thu  rating  indicates  that 
there  is  reasonable  assurance  that  eaminp  and  asset  protection  will  remain  relatively  well  maintained 
in  the  foreseeable  future. 

“a" 

An  issue  which  is  rated  “a"  a  considered  to  be  an  upper-medium  grade  preferred  stock.  While  risks 
are  judged  to  be  somewhat  greater  than  in  the  ’‘aaa”  and  “aa"  classifications,  earnings  and  asset 
protection  are.  nevertheless,  expected  to  be  maintained  at  adequate  levels. 

“baa" 

An  issue  which  is  rated  "baa”  is  considered  to  be  medium  grade,  neither  highly  protected  nor 
poorly  secured.  Earnings  and  asset  protection  appear  adequate  at  present  hut  may  be  questionable 
over  any  great  length  of  time. 


“be" 

An  issue  which  it  rated  "be”  is  considered  to  have  speculative  efementsind  its  future  cannot  be 
considered  well  assured.  Eaminp  and  asset  protection  may  ha  very  moderate  and  not  well 
safeguarded  during  adverse  periods.  Uncertainty  of  position  characterizes  preferred  stocks  in  this 

class. 


“b" 

Aa  issue  which  is  rated  **b”  generally  lacks  the  characteristics  of  a  desirable  investment  Assurance 
of  dividend  payments  and  maintenance  of  other  terns  of  the  issue  over  any  long  period  of  tune  may 
be  small 


“eaa” 

Aa  iatue  which  a  rated  "caa”  it  likely  to  be  ia  arrears  on  dividend  payments.  This  rating 
designation  does  not  purport  to  indicate  the  future  tutus  of  payments. 


Moody's  Public  Utility  Preferred  Stock  Yield  Averages 


*‘aa” 


Ian. 

Feb 

Mar. 

Apr. 

May 

Iiia. 

luL 

Aug. 

Sep. 

Oct 

Nov. 

Dec. 

197} 

_ 

_ 

_ 

_ 

— 

9.38 

9.3S 

9.64 

9.42 

9)1 

9.33 

1976 

179 

174 

1.92 

677 

890 

8*2 

680 

1.72 

638 

649 

637 

828 

1977 

IN 

6.23 

621 

616 

614 

60) 

7.91 

802 

7.9) 

801 

61) 

614 

197* 

1)1 

6)1 

63) 

631 

661 

684 

680 

6M 

6*3 

661 

67) 

694 

1979 

9.0}  ■ 

9.11 

9.10 

9.11 

9.19 

9.03 

"a" 

6.96 

— 

- 

— 

— 

— 

Ian. 

Feb. 

Mar. 

Ape. 

May 

lua.  > 

lul. 

Aug. 

Sep 

Oct 

No*. 

Dec 

197} 

_ 

_ 

_ 

_ 

_ 

10.39 

10.46 

10.72 

10.27 

10.22 

102) 

1976 

9*1 

9  42 

9)2 

924 

946 

9.46 

9.37 

9.31 

9.04 

89) 

699 

880 

1977 

6.81 

680 

67) 

8.61 

8.64 

847 

623 

630 

632 

630 

6)5  ’ 

6)9 

1971 

670 

1.74 

679 

8.68 

9.07 

9  39 

9.33 

697 

682  _ 

9.07 

9.27 

96) 

1979 

9.61 

966 

9.63 

9.71 

9.91 

9.5) 

9.60 

mm 

_ 

— 

— 

, 

"baa” 

SB=* 

Ian. 

Feb. 

Mae. 

Ape 

May 

lua. 

lul 

Aug 

Sep. 

Oct 

Nov. 

Dec 

197} 

_ 

_ 

mm 

_ 

10.70  ‘ 

10.98 

II. II 

10.81 

10.99 

10.67 

1976 

9.71 

9.17 

97} 

9.62 

9.76 

9.79 

9.76 

9.67 

94) 

930 

9.30 

9.1) 

1977 

901 

1.96 

9.01 

9.00 

9.04 

692 

8.63 

672 

9.87 

6.98 

8.96 

90) 

1971 

9.17 

9.  IT  • 

9.3* 

9.34 

9.34 

9.81 

9.76 

9.M 

962 

966 

969 

10.48 

1979 

10.41 

10.37 

'  10.33 

10.4} 

10.82 

10.49 

10.33 

— 

— 

— 

— 

— 

NOTE:  There  it  no  “aaa”  average  bncsuaa  of  the  dearth  of  prime-quality  preferred  stock*.  Yields  are  based  oa  prices  for  the  last  Friday  of  each  month. 
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ATTACHMENT  IV 


This  attachment  is  IRS  Revenue  Procedure  77-10. 


26  CFR  601.105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liability. 
(Also  Part  I,  Section  167;  1.167(a)-U.) 

Rev.  Proc.  77-10 

Section  1.  Purpose. 

.01  The  purpose  of  this  Revenue 
Procedure  is  to  restate,  pursuant  to 
sections  167 (m)  and  263(e)  of  the 
Internal  Revenue  Code  of  1954,  with 
certain  substantive  modifications  as 
noted  below,  the  asset  guideline  classes, 
asset  guideline  depreciation  periods 
and  ranges,  and  annual  asset  guideline 
repair  allowance  percentages  for  the 
Class  Life  Asset  Depreciation  Range 
(CLADR)  System. 

.02  This  Revenue  Procedure  super¬ 
sedes  Rev.  Proc.  72-10,  1972-1  C.B'. 
721,  and  the  supplements  and  revi¬ 
sions  of  the  asset  guideline  classes, 
periods,  and  repair  allowance  percent¬ 
ages  published  since  the  publication  of 
Rev.  Proc.  72-10.  These  Revenue  Pro¬ 
cedures  are  as  follows: 

73-2,  1973-1  C.B.  747 
73-3, 1973-1  C.B.  749 
73-23, 1973-2  C.B.  474 
73-24, 1973-2  C.B.  475 
73-25,  1973-2  C.B.  477 
73-26, 1973-2  C.B.  479 
73-27, 1973-2  C.B.  480 
73-28,  1973-2  C.B.  482 

73- 30, 1973-2  C.B.  484 

74- 27, 1974-2  C.B.  480 
74-28, 1974-2  C.B.  481 
74-29, 1974-2  C.B.  482 
74-30,  1974-2  C.B.  483 
74-31,  1974-2  C.B.  487 
74-32, 1974-2  C.B.  487 
74-37, 1974-2  C.B.  491 
74-50,  1974-2  C.B.  506 
76-16,  1976-1  C.B.  556 
76-17, 1976-1  C.B.  557 


76-18, 1976-1  C.B.  559 

76-27,  1976-2  C.B.  644 

76- 37,  1976-2  C.B.  659 

77- 2,  page  534 

77-3,  page  535 

77-8,  page  541 

<03  In  addition,  certain  changes  are 
made  in  the  numbering  system  of  asset 
guideline  classes  to  facilitate  the  under¬ 
standing  and  use  of  the  CLADR 
system. 

Broad  title  headings  and  asset  guide¬ 
line  class  number  designations  for  sev¬ 
eral  related  guideline  classes  have  been 
deleted  wherever  feasible  to  eliminate 
confusion  over  the  appropriate  asset 
guideline  class  number  designations. 

The  asset  guideline  classes  for  “Of¬ 
fice  Furniture,  Fixtures,  and  Equip¬ 
ment,”  “Information  System,”  and 
“Data  Handling  Equipment,  except 
Computers,”  were  established  in  Rev. 
Proc.  73-2  as  asset  guideline  classes 
70.11,  70.12,  and  70.13,  respectively. 
These  classes  have  been  redesignated 
asset  guideline  classes  00.11,  00.12, 
and  00.13,  respectively.  In  addition, 
the  asset  guideline  class  for  Industrial 
Steam  and  Electric  Generation  and 
Distribution  Systems,  designated  asset 
guideline  class  49.5,  has  been  redesig¬ 
nated  asset  guideline  class  00.4.  The 
redesignations  group  these  asset  guide-  * 
line  classes  with  certain  other  asset 
guideline  classes  by  types  of  deprecia¬ 
ble  assets  rather  than  by  the  activity 
or  the  product  of  an  activity. 

.04  Numerous  changes  and  modifi¬ 
cations  have  been  made  to  the  lan¬ 
guage  of  the  asset  guideline  class  de¬ 
scriptions.  These  changes  are  not  in¬ 
tended  to  modify  the  composition  of 
the  existing  classes  of  Rev.  Proc.  72-10. 
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.05  The  following  substantive  modi¬ 
fications  of  the  classes  of  Rev.  Proc. 
72-10  have  been  made: 

(i)  Assets  used  in  the  ginning  of 
cotton  have  been  reclassified  from  class 
39.0  to  class  01.1. 

(ii)  Assets  used  by  plumbing  con¬ 
tractors  have  been  reclassified  from 
class  70.2  to  class  15.1. 

(iii)  The  description  of  assets  in¬ 
cluded  in  class  15.2,  “Marine  Contract 
Construction,”  has  been  modified  to  • 
be  consistent  with  Rev.  Proc.  66-18, 
1966-1  C.B.  646. 

(iv)  Subclass  49.121,  “Electric  Util¬ 
ity  Nuclear  Fuel  Assemblies,”  is  part 
of  class  49.12,  “Electric  Utility  Nu¬ 
clear  Production  Plant,”  to  which  it 
is  related.  Assets  included  in  subclass 
49.121  are  not  separately  subject  to 
possible  exclusion  from  an  election  to 
apply  section  1.167 (a) -1 1  (b)  (5)  (v) 
of  the  regulations.  See  Section  2.02 (i) 
of  this  Revenue  Procedure. 

Sec.  2.  Rule  of  Application 

.01  The  asset  guideline  classes,  as¬ 
set  guideline  periods  and  ranges,  and 
annual  asset  guideline  repair  allow¬ 
ances  percentages  set  forth  are  for 
use  under  the  rules  set  forth  in  sec¬ 
tion  1.167(a) -11  of  the  Income  Tax 
Regulations. 

.02  It  should  be  noted  that  the  fol¬ 
lowing  special  rules  apply  as  specified : 

(i)  It  is  expressly  provided  that 
asset  guideline  classes  and  subclasses 
00.4,  20.5,  30.11,  30.21,  32.11,  33.11, 
33.21,  34.01,  35.11, 35.21,  36.11, 37.12, 
37.32,  37.33,  and  49.121  are  part  of 
existing  activity  classes  to  which  the 
assets  included  in  them  relate  as  stated 
in  the  Revenue  Procedures  establish¬ 
ing  these  subclasses;  therefore,  assets 
included  in  these  classes  and  subclasses 
are  not  separately  subject  to  possible 
exclusion  from  an  election  to  apply 
section  1.167 (a) -1 1  (b)  (5)  (v)  of  the 
regulations. 

(ii)  “Service  assets,”  as  defined  in 
classes  50.1  and  70.21,  the  cost  of 
which  is  properly  deductible  under 


section  162  of  the  Code,  are  not  eligi¬ 
ble  property  under  the  CLADR  sys¬ 
tem.  Further,  service  assets  may  be 
treated  as  mass  assets  as  defined  in 
section  1.47-1  (e)(4)  of  the  regula¬ 
tions.  Service  assets  may  be  depreci¬ 
ated  under  a  method  not  described  in 
section  167(b)(1),  (2),  or  (3),  if  the 
requirements  of  section  1.167(a) -11 
(b)  (5)  (v)  are  met. 

(iii)  If  the  asset  guideline  class  re¬ 
pair  allowance  for  class  32.1  is  elected 
in  accordance  with  section  1.167(a)- 
11(d)  (2)  (ii)  of  the  regulations,  “cold 
tank  repairs,”  including  refractory  re¬ 
lining  expenditures  to  glass  furnaces, 
shall  be  treated  as  deductible  repairs 
within  the  provisions  and  limitations 
of  section  1 . 167 (a) -1 1  (d)  (2)  (iv)  (a) 
dealing  with  the  application  of  the 
asset  guideline  class  repair  allowance. 

(iv)  General  rebuilding  or  rehabili¬ 
tation  costs  for  the  special  tools  de¬ 
fined  in  class  30.11  that  have  been 
traditionally  capitalized  as  the  cost  of 
a  new  asset  are  included  in  class  30.1 1. 

(v)  Asset  guideline  class  00.3, 
“Land  Improvements,”  includes  “other 
tangible  property”  that  qualifies  under 
section  1.48-1  (d)  of  the  regulations. 
However,  a  structure  that  is  essen¬ 
tially  an  item  of  machinery  or  equip¬ 
ment  or  a  structure  that  houses  prop¬ 
erty  used  as  an  integral  part  of  an 
activity  specified  in  section  48(a)(1) 
(B)  (i)  of  the  Code,  if  the  use  of  the 
structure  is  so  closely  related  to  the 
use  of  the  property  that  the  structure 
clearly  can  be  expected  to  be  replaced 
when  the  property  it  initially  houses 
is  replaced,  is  included  in  the  asset 
guideline  class  appropriate  to  the 
equipment  to  which  it  is  related. 

*  .03  Property  that  is  used  predomi¬ 
nantly  outside  the  United  States  may 
be  eligible  property  if  the  requirements 
of  section  1.167(a) -11(b)  (2)  of  the 
regulations  are  met.  In  the  case  of 
property  first  placed  in  service  and 
used  predominantly  outside  the  United 
States  during  the  taxable  year  of  elec¬ 
tion,  an  asset  guideline  period,  but  no 


asset  depreciation  range  is  in  effect. 
Accordingly,  such  property  shall  not 
be  treated  as  included  in  the  same 
asset  guideline  class  as  property  used 
predominantly  inside  the  United 
States,  for  purposes  of  determining 
the  asset  depreciation  period  under 
section  1.167 (a)-ll(b)  (4).  Thus,  for 
this  purpose  each  asset  guideline  class 
described  in  this  Revenue  Procedure 
has  an  exact  counterpart  that  consists 
of  property  otherwise'includable  with¬ 
in  the  class,  but  used  predominantly 
outside  the  United  States  during  the 
taxable  year  of  election.  Generally, 
for  this  purpose  property  is  used  pre¬ 
dominantly  outside  the  United  States 
if  such  property  is  physically  located 
outside  the  United  States  during  more 
than  50  percent  of  days  of  the  taxable 
year  of  election,  beginning  with  the 
date  the  property  is  first  placed  in 
service.  However,  there  are  ten  ex¬ 
ceptions  to  this  general  rule  and  these 
are  contained  in  section  48(a)(2)  of 
the  Code.  The  asset  depreciation 
period  for  property,  which  is  deter¬ 
mined  in  the  taxable  year  of  election, 
will  not  be  changed  because  of  a 
change  in  predominant  use  after  the 
close  of  such  taxable  year.  Although 
treated  as  in  a  separate  class  for  pur¬ 
poses  of  determining  the  asset  depre¬ 
ciation  period,  property  predominantly 
used  outside  the  United  States  shall 
be  included  in  the  same  asset  guide¬ 
line  class  as  property  predominantly 
used  inside  the  United  States  for  pur¬ 
poses  of  applying  the  asset  guideline 
class  repair  allowance  under  section 
1.167ta)-ll(d)(2). 

Sec.  3.  Asset  Guideline  Classes 
and  Periods,  Asset  Depreciation 
Ranges,  and  Annual  Asset  Guide¬ 
line  Repair  Allowance  Percent¬ 
ages. 

The  asset  guideline  classes,  asset 
guideline  periods,  asset  depreciation 
ranges,  and  annual  asset  guideline  re¬ 
pair  allowance  percentages  are  pre¬ 
scribed  as  set  forth  below: 
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Asset 

guide* 

line 

class 


Asset  depreciation  range  Annual 

(in  years)  asset 

guideline 

Asset  repair 

Lower  guideline  Upper  allowance 

Description  of  assets  included  limit  period  limit  percentage 


SPECIFIC  DEPRECIABLE  ASSETS  USED  IN  ALL  BUSINESS  ACTIVITIES,  EXCEPT  AS  NOTED: 


00. 1 1  Office  Furniture,  Fixtures,  and  Equipment: 

Includes  furniture  and  fixtures  which  are  not  a  structural  component 
of  a  building.  Includes  such  assets  as  desks,  files,  safes,  and  communica¬ 
tions  equipment.  Does  not  include  communications  equipment  that  is 

included  in  other  CLADR  classes _  8  10  12  2 


00. 1 2  Information  Systems: 

Includes  computers  and  their  peripheral  equipment  used  in  administer¬ 
ing  normal  business  transactions  and  the  maintenance  of  business  rec¬ 
ords,  their  retrieval  and  analysis. 

Information  systems  are  defined  as: 

1 )  Computers:  A  computer  is  an  electronically  activated  device  capa¬ 
ble  of  accepting  information,  applying  prescribed  processes  to  the 
information,  and  supplying  the  results  of  these  processes  with  or  with¬ 
out  human  intervention.  It  usually  consists  of  a  central  processing  unit 
containing  extensive  storage,  logic,  arithmetic,  and  control  capabilities. 
Excluded  from  this  category  are  adding  machines,  electronic  desk 
calculators,  etc. 

2)  Peripheral  equipment  consists  of  the  auxiliary  machines  which  may 
be  placed  under  control  of  the  central  processing  unit.  Non  limiting 
examples  are:  Card  readers,  card  punches,  magnetic  tape  feeds,  high 
speed  printers,  optical  character  readers,  tape  cassettes,  mass  storage 
units,  paper  tape  equipment,  keypunches,  data  entry  devices,  teleprint¬ 
ers,  terminals,  tape  drives,  disc  drives,  disc  files,  disc  packs,  visual  image 
projector  tubes,  card  sorters,  plotters,  and  collators.  Peripheral  equip¬ 
ment  may  be  used  on-line  or  off-line. 

Does  not  include  equipment  that  is  an  integral  part  of  other  capital 
equipment  and  which  is  included  in  other  CLADR  classes  of  economic 
activity,  i.e.,  computers  used  primarily  for  process  or  production  con¬ 


trol,  switching  and  channeling _  5 

00.13  Data  Handling  Equipment,  except  Computers: 

Includes  only  typewriters,  calculators,  adding  and  accounting  machines, 
copiers,  and  duplicating  equipment _  5 

00.21  Airplanes  (airframes  and  engines),  except  those  used  in  commercial  or 

contract  carrying  of  passengers  or  freight,  and  all  helicopters  (airframes 
and  engines)  _  5 

00.22  Automobiles,  Taxis _  2.5 

00.23  Buses  _  7 

00.241  Light  General  Purpose  Trucks: 

Includes  trucks  for  use  over  the  road  (actual  unloaded  weight  less  than 
13,000  pounds)  _ _ _  3 

00.242  Heavy  General  Purpose  Trucks: 

Includes  heavy  general  purpose  trucks,  concrete  ready-mix  truckers, 
and  ore  trucks,  for  use  over  the  road  (actual  unloaded  weight  13,000 
pounds  or  more) _  5 


6  7  7.5 

6  7  15 

6  7  14 

3  3.5  16.5 

9  11  115 

4  5  16.5 


6 


7 


10 
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00.25 

Railroad  Cars  and  Locomotives,  except  those  owned  by  railroad  trans- 
portation  companies _ _ _ — 

12 

15 

18 

8 

00.26 

Tractor  Units  For  Use  Over-The-Road _ - — — 

3 

4 

5 

16.5 

00.27 

Trailers  and  Trailer-Mounted  Containers _ 

.  5 

6 

7 

10 

00.28 

Vessels,  Barges,  Tugs,  and  Similar  Water  Transportation  Equipment, 
except  those  used  in  marine  contract  construction _ _ _ ..... _ _ 

14.5 

18 

21.5 

6 

00.3 

Land  Improvements: 

Includes  improvements  directly  to  or  added  to  land,  whether  such 

improvements  are  section  1245  property  or  section  1250  property, 
provided  such  improvements  are  depreciable.  Examples  of  such  assets 
might  include  sidewalks,  roads,  canals,  waterways,  drainage  facilities, 
sewers,  wharves  and  docks,  bridges,  fences,  landscaping,  shrubbery,  or 
radio  and  television  transmitting  towers.  Does  not  include  land  im¬ 
provements  that  are  explicitly  included  in  any  other  class,  and  buildings 
and  structural  components  as  defined  in  section  1.48-1  (e)  of  the  regu¬ 
lations.  Excludes  public  utility  initial  clearing  and  grading  land  im¬ 
provements  as  specified  in  Rev.  Rul.  72-403,  1972-2  C.B.  102.  20 

00.4  Industrial  Steam  and  Electric  Generation  and/or  Distribution  Systems: 

Includes  assets,  whether  such  assets  are  section  1245  property  or  1250 
property,  providing  such  assets  are  depreciable,  used  in  the  production 
and/or  distribution  of  electricity  with  rated  total  capacity  in  excess  of 
500  Kilowatts  and/or  assets  used  in  the  production  and/or  distribution 
of  steam  with  rated  total  capacity  in  excess  of  12,500  pounds  per  hour, 
for  use  by  the  taxpayer  in  his  industrial  manufacturing  process  or  plant 
activity  and  not  ordinarily  available  for  sale  to  others.  Does  not  include 
buildings  and  structural  components  as  defined  in  section  1.48-1  (e)  of 
the  regulations.  Assets  used  to  generate  and/or  distribute  electricity  or 
steam  of  the  type  described  above  of  lesser  rated  capacity  are  not  in¬ 
cluded,  but  are  included  in  the  appropriate  manufacturing  equipment 
classes  elsewhere  specified. 

Steam  and  chemical  recovery  boiler  systems  used  for  the  recovery  and 
regeneration  of  chemicals  used  in  manufacturing,  with  rated  capacity 
in  excess  of  that  described  above,  with  specifically  related  distribution 
and  return  systems  are  not  included  but  are  included  in  appropriate 
manufacturing  equipment  classes  elsewhere  specified.  An  example  of  an 
excluded  steam  and  recovery  boiler  system  is  that  used  in  the  pulp  and 

paper  manufacturing  industry  _  22.5  28  33.5  2.5 


DEPRECIABLE  ASSETS  USED  IN  THE  FOLLOWING  ACTIVITIES: 

01.1  Agriculture: 

Includes  machinery  and  equipment,  grain  bins,  and  fences  but  no  other 
land  improvements,  that  are  used  in  the  production  of  crops  or  plants, 
vines,  and  trees;  livestock;  the  operation  of  farm  dairies,  nurseries, 
greenhouses,  sod  farms,  mushroom  cellars,  cranberry  bogs,  apiaries,  and 
fur  farms;  the  performance  of  agricultural,  animal  husbandry,  and 

horticultural  services _  8  10  12  11 

01.11  Cotton  Ginning  Assets _  9.5  12  14.5  5.5 
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01.21 

Cattle,  Breeding  or  Dairy _ 

5.5 

7 

8.5 

01.22 

Horses,  Breeding  or  Work _ 

8 

10 

12 

01.23 

Hogs,  Breeding _ 

2.5 

3 

3.5 

01.24 

Sheep  and  Goats,  Breeding _ 

4 

5 

6 

01.3 

Farm  Buildings _ 

20 

25 

30 

5 

10.0 

Mining: 

Includes  assets  used  in  the  mining  and  quarrying  of  metallic  and  non- 
metallic  minerals  (including  sand,  gravel,  stone,  and  clay)  and  the 
milling,  beneficiation  and  other  primary  preparation  of  such  materials  — 

8 

10 

12 

6.5 

13.1 

Drilling  of  Oil  and  Gas  Wells: 

Includes  assets  used  in  the  drilling  of  onshore  oil  and  gas  wells  and  the 
provisions  of  geophysical  and  other  exploration  services;  and  the  pro¬ 
vision  of  such  oil  and  gas  field  services  as  chemical  treatment,  plugging 
and  abandoning  of  wells  and  cementing  or  perforating  well  casings. 
Does  not  include  assets  used  in  the  performance  of  any  of  these  activi¬ 
ties  and  services  by  integrated  petroleum  and  natural  gas  producers 
for  their  own  account _ 

5 

6 

7 

10 

13.2 

Exploration  for  and  Production  of  Petroleum  and  Natural  Gas 
Deposits: 

Includes  assets  used  by  petroleum  and  natural  gas  producers  for  drill¬ 
ing  of  wells  and  production  of  petroleum  and  natural  gas,  including 
gathering  pipelines  and  related  storage  facilities _ 

11 

14 

17 

4.5 

13.3 

Petroleum  Refining: 

Includes  assets  used  for  the  distillation,  fractionation,  and  catalytic 
cracking  of  crude  petroleum  into  gasoline  and  its  other  components _ 

13 

16 

19 

7 

13.4 

Marketing  of  Petroleum  and  Petroleum  Products: 

Includes  assets  used  in  marketing  petroleum  and  petroleum  products, 
such  as  related  storage  facilities  and  complete  seivice  stations,  but  not 
including  any  of  these  facilities  related  to  petroleum  and  natural  gas 
trunk  pipelines _ _ 

13 

16 

19 

4 

15.1 

Contract  Construction  Other  than  Marine: 

Includes  assets  used  by  general  building,  special  trade,  and  heavy  con¬ 
struction  contractors.  Does  not  include  assets  used  by  companies  in  per¬ 
forming  construction  services  for  their  own  account _ 

4 

5 

6 

12.5 

15.2 

Marine  Contract  Construction: 

Includes  assets  used  by  general  building,  special  trade,  and  heavy  con¬ 
struction  contractors  predominantly  in  marine  construction  work.  Does 
not  include  assets  used  by  companies  in  performing  marine  construc¬ 
tion  services  for  their  own  account  except  for  floating,  self-propelled,  and 
other  drilling  platforms  and  support  vessels  used  in  offshore  drilling  for 
oil  and  gas  which  are  included  whether  used  for  their  own  account  or 
others  _ 

.  9.5 

12 

14.5 

5 

20.1 

Manufacture  of  Grain  and  Grain  Mill  Products: 

Includes  assets  used  in  the  production  of  flours,  cereals,  livestock  feeds, 
and  other  grain  and  grain  mill  products _ 

.  13.5 

17 

20.5 

6 
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20.2 

Manufacture  of  Sugar  and  Sugar  Products: 

Includes  assets  used  in  the  production  of  raw  sugar,  syrup,  or  finished 
sugar  from  sugar  cane  or  sugar  beets _ 

14.5 

18 

21.5 

4.5 

20.3 

Manufacture  of  Vegetable  Oils  and  Vegetable  Oil  Products: 

Includes,  assets  used  in  the  production  of  oil  from  vegetable  materials 
and  the  manufacture  of  related  vegetable  oil  products _ 

14.5 

18 

21.5 

3.5 

20.4 

Manufacture  of  Other  Food  and  Kindred  Products: 

Includes  assets  used  in  the  production  of  foods  and  beverages  not  in¬ 
cluded  in  classes  20.1,  20.2  and  20.3 _ 

9.5 

12 

14.5 

5.5 

20.5 

Manufacture  of  Food  and  Beverages-Special  Handling  Devices: 

Includes  assets  defined  as  specialized  materials  handling  devices  such  as 
returnable  pallets,  palletized  containers,  and  fish  processing  equipment 
including  boxes,  baskets,  carts,  and  flaking  trays  used  in  activities  as 
defined  in  classes  20.1,  20.2,  20.3,  20.4.  Does  not  include  general  pur¬ 
pose  small  tools  such  as  wrenches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors,  trans¬ 
fer  equipment,  and  materials  handling  devices _ 

3 

4 

5 

20 

21.0 

Manufacture  of  Tobacco  and  Tobacco  Products: 

Includes  assets  used  in  the  production  of  cigarettes,  cigars,  smoking  and 
chewing  tobacco,  snuff,  and  other  tobacco  products _ 

.  12 

15 

18 

5 

22.1 

Manufacture  of  Knitted  Goods: 

Includes  assets  used  in  the  production  of  knitted  and  netted  fabrics  and 
lace.  Assets  used  in  yarn  preparation,  bleaching,  dyeing,  printing,  and 
other  similar  finishing  processes,  texturing,  and  packaging,  are  else¬ 
where  classified _ 

.  6 

7.5 

9 

'  / 

7 

22.2  Manufacture  of  Yarn,  Thread,  and  Woven  Fabric: 

Includes  assets  used  in 'the  production  of  spun  yarns  including  the  pre¬ 
paring,  blending,  spinning,  and  twisting  of  fibers  into  yarns  and  threads, 
the  preparation  of  yarns  such  as  twisting,  warping,  and  winding,  the 
production  of  covered  elastic  yarn  and  thread,  cordage,  woven  fabric, 
tire  fabric,  braided  fabric,  twisted  jute  for  packing,  mattresses,  pads, 
sheets,  and  industrial  belts,  and  the  processing  of  textile  mill  waste  to 
recover  fibers,  flocks,  and  shoddies.  Assets  used  to  manufacture  carpets, 
man-made  fibers,  and  nonwovens,  and  assets  used  in  texturing,  bleach¬ 
ing,  dyeing,  printing,  and  other  similar  finishing  processes,  are  elsewhere 

classified _ _ _  9  11  13  16 


22.3  Manufacture  of  Carpets,  and  Dyeing,  Finishing,  and  Packaging  of 
Textile  Products:  * 

Includes  assets  used  in  the  production  of  carpets,  rugs,  mats,  woven 
carpet  backing,  chenille,  and  other  tufted  products,  and  assets  used  in 
the  joining  together  of  backing  with  carpet  yam  or  fabric.  Includes 
assets  used  in  washing,  scouring,  bleaching,  dyeing,  printing,  drying, 
and  similar  finishing  processes  applied  to  textile  fabrics,  yarns,  threads, 
and  other  textile  goods.  Includes  assets  used  in  the  production  and 
packaging  of  textile  products,  other  than  apparel,  by  creasing,  forming, 
trimming,  cutting,  and  sewing,  such  as  the  preparation  of  carpet  and 
fabric  samples,  or  similar  joining  together  processes  (other  than  the 
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production  of  scrim  reinforced  paper  products  and  laminated  paper 
products)  such  as  the  sewing  and  folding  of  hosiery  and  panty  hose,  the 
creasing,  folding,  trimming,  and  cutting  of  fabrics  to  produce  non* 
woven  products,  such  as  disposable  diapers  and  sanitary  products. 

Assets  used  in  the  manufacture  of  nonwoven  carpet  backing,  and  hard 
surface  floor  covering  such  as  tile,  rubber,  and  cork,  are  elsewhere 
classified  _ _ _  7 

22.4  Manufacture  of  Textured  Yarns: 

Includes  assets  used  in  the  processing  of  yarns  to  impart  bulk  and/or 
stretch  properties  to  the  yarn.  The  principal  machines  involved  are 
falsetwist,  draw,  beam-to-beam,  and  stuffer  box  texturing  equipment 
and  related  high-speed  twisters  and  winders.  Assets,  as  described  above, 
which  are  used  to  further  process  man-made  fibers  are  elsewhere 
classified  when  located  in  the  same  plant  in  an  integrated  operation 
with  man-made  fiber  producing  assets.  Assets  used  to  manufacture 
man-made  fibers  and  assets  used  in  bleaching,  dyeing,  printing,  and 
other  similar  finishing  processes,  are  elsewhere  classified _ -  6.5 

22.5  Manufacture  of  Nonwoven  Fabrics: 

Includes  assets  used  in  the  production  of  nonwoven  fabrics,  felt  goods 
including  felt  hats,  padding,  batting,  wadding,  oakum,  and  fillings, 
from  new  materials  and  from  textile  mill  waste.  Nonwoven  fabrics  are 
defined  as  fabrics  (other  than  reinforced  and  laminated  composites 
consisting  of  nonwovens  and  other  products)  manufactured  by  bonding  ^ 
natural  and/or  synthetic  fibers  and/or  filaments  by  means  of  induced 
mechanical  interlocking,  fluid  entanglement,  chemical  adhesion, 
thermal  or  solvent  reaction,  or  by  combination  thereof  other  than  nat¬ 
ural  hydration  bonding  as  occurs  with  natural  cellulose  fibers.  Such 
means  include  resin  bonding,  web  bonding,  and  melt  bonding.  Specif¬ 
ically  includes  assets  used  to  make  flocked  and  needle  punched  products 
other  than  carpets  and  rugs.  Assets,  as  described  above,  which  are 
used  to  manufacture  nonwovens  are  elsewhere  classified  when  located 
in  the  same  plant  in  an  integrated  operation  with  man-made  fiber  pro¬ 
ducing  assets.  Assets  used  to  manufacture  man-made  fibers  and  assets 
used  in  bleaching,  dyeing,  printing,  and  other  similar  finishing  processes, 
are  elsewhere  classified _ . _ _ _ . _  8 

23.0  Manufacture  of  Apparel  and  Other  Finished  Products: 

Includes  assets  used  in  the  production  of  clothing  and  fabricated 
textile  products  by  the  cutting  and  sewing  of  woven  fabrics,  other 
textile  products,  and  furs;  but  does  not  include  assets  used  in  the  manu¬ 
facture  of  apparel  from  rubber  and  leather _ _ _ —  7 

24. 1  Cutting  of  Timber: 

Includes  logging  machinery  and  equipment  and  roadbuilding  equip¬ 
ment  used  by  logging  and  sawmill  operators  and  pulp  manufacturers 
for  their  own  account _  5 


9 


8 


10 


9 


6 


9.5  7  ' 


12  15 


11  7 


7  10 


24.2  Sawing  of  Dimensional  Stock  from  Logs: 

Includes  machinery  and  equipment  installed  in  permanent  or  well- 

established  sawmills _ _ _  8  10  12  6.5 
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24.3  Sawing  of  Dimensional  Stock  from  Logs: 

Includes  machinery  and  equipment  installed  in  sawmills  characterized 
by  temporary  foundations  and  a  lack,  or  minimum  amount,  of  lumber- 
handling,  drying,  and  residue  disposal  equipment  and  facilities - 

24.4  Manufacture  of  Wood  Products,  and  Furniture: 

Includes  assets  used  in  the  production  of  plywood,  hardboard,  flooring, 
veneers,  furniture,  and  other  wood  products,  including  the  treatment 
of  poles  and  timber _ 

26.1  Manufacture  of  Pulp  and  Paper: 

Includes  assets  for  pulp  materials  handling  and  storage,  pulp  mill 
processing,  bleach  processing,  paper  and  paperboard  manufacturing, 
and  on-line  finishing.  Includes  pollution  control  assets  and  all  land  im¬ 
provements  associated  with  the  factory  site  or  production  process  such 
as  effluent  ponds  and  canals,  provided  such  improvements  are  depre¬ 
ciable  but  does  not  include  buildings  and  structural  components  as 
defined  in  section  1. 48-1  (e)(1)  of  the  regulations.  Includes  steam  and 
chemical  recovery  boiler  systems,  with  any  rated  capacity,  used  for  the 
recovery  and  regeneration  of  chemicals  used  in  manufacturing.  Does 
not  include  assets  used  either  in  pulpwood  logging,  or  in  the  manufac¬ 
ture  of  hardboard _ _ _ 

26.2  Manufacture  of  Converted  Paper,  Paperboard,  and  Pulp  Products: 

Includes  assets  used  for  modification,  or  remanufacture  of  paper  and 
pulp  into  converted  products,  such  as  paper  coated  off  the  paper 
machine,  paper  bags,  paper  boxes,  cartons  and  envelopes.  Does  not 
include  assets  used  for  manufacture  of  non-wovens  that  are  elsewhere 
classified _ 

27.0  Printing,  Publishing,  and  Allied  Industries: 

Includes  assets  used  in  printing  by  one  or  more  processes,  such  as  letter- 
press,  lithography,  gravure,  or  screen;  the  performance  of  services  for 
the  printing  trade,  such  as  book-binding,  typesetting,  engraving,  photo¬ 
engraving,  and  electrotyping;  and  the  publication  of  newspapers,,  books, 
and  periodicals _ _ 

28.0  Manufacture  of  Chemicals  and  Allied  Products: 

Includes  assets  used  in  the  manufacture  of  basic  chemicals  such  as 
acids,  alkalies^  salts,  and  organic  and  inorganic  chemicals;  chemical 
products  to  be  used  in  further  manufacture,  such  as  synthetic  fibers 
and  plastics  materials,  including  petrochemical  processing  beyond  that 
w'hich  is  ordinarily  a  part  of  petroleum  refining;  and  finished  chemical 
products,  such  as  pharmaceuticals,  cosmetics,  soaps,  fertilizers,  paints 
and  varnishes,  explosives,  and  compressed  and  liquified  gases.  Does 
not  include  assets  used  in  the  manufacture  of  finished  rubber  and  plastic 
products  or  in  the  production  of  natural  gas  products,  butane,  propane, 
and  byproducts  of  natural  gas  production  plants _ 

30.1  Manufacture  of  Rubber  Products:  / 

Includes  assets  used  for  the  production  of  products  from  natural,  syn¬ 
thetic,  or  reclaimed  rubber,  gutta  percha,  balata,  or  gutta  siak,  such  as 
tires,  tubes,  rubber  footwear,  mechanical  rubber  goods,  heels  and  soles, 


5  6  7  10 


8  10  12  6.5 


10.5  13  15.5  10 


8  10  12  15 


9  11  13  5.5 


9  11  13  5.5 
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flooring,  and  rubber  sundries;  and  in  the  recapping,  retreading,  and 

rebuilding  of  tires _  11  14  -17  5 

30.11  Manufacture  of  Rubber  Products — Special  Tools  and  Devices: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  mandrels, 
molds,  lasts,  patterns,  specialty  containers,  pallets,  shells,  and  tire  molds, 
and  accessory  parts  such  as  rings  and  insert  plates  used  in  activities 
as  defined  in  class  30.1.  Does  not  include  tire  building  drums  and 
accessory  parts  and  general  purpose  small  tools  such  as  wrenches  and 
drills,  both  power  and  hand-driven,  and  other  general  purpose  equip¬ 
ment  such  as  conveyors  and  transfer  equipment _  3  4  5 

30.2  Manufacture  of  Finished  Plastic  Products: 

Includes  assets  used  in  the  manufacture  of  plastics  products  and  the 
molding  of  primary  plastics  for  the  trade.  Does  not  include  assets  used 
in  the  manufacture  of  basic  plastics  materials  nor  the  manufacture  of 

phonograph  records _ - _ _  9  11  13  5.5 

30.21  Manufacture  of  Finished  Plastic  Products — Special  Tools: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  devices,  used  in 
activities  as  defined  in  class  30.2.  Special  tools  are  specifically  designed 
for  the  production  or  processing  of  particular  parts  and  have  no  sig¬ 
nificant  utilitarian  value  and  cannot  be  adapted  to  further  or  different 
use  after  changes  or  improvements  are  made  in  the  model  design  of  the 
particular  part  produced  by  the  special  tools.  Does  not  include  general 
purpose  small  tools,  such  as  wrenches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors, 

transfer  equipment,  and  materials  handling  devices _  3  3.5  4  5.5 

31.0  Manufacture  of  Leather  and  Leather  Products: 

Includes  assets  used  in  the  tanning,  currying,  and  finishing  of  hides 
and  skins;  the  processing  of  fur  pelts;  and  the  manufacture  of  finished 

leather  products,  such  as  footwear,  belting,  appai  el,  and  luggage _  9  11  13  5.5 

32.1  Manufacture  of  Glass  Products: 

Includes  assets  used  in  the  production  of  flat,  blown,  or  pressed  prod¬ 
ucts  of  glass,  such  as  float  and  window  glass,  glass  containers,  glass¬ 
ware  and  fiberglass.  Does  not  include  assets  used  in  the  manufacture  of 

lenses _ _  11  14  17  12 

32.11  Manufacture  of  Glass  Products — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  molds,  patterns,  pallets, 
and  specialty  transfer  and  shipping  devices  such  as  steel  racks  to  trans¬ 
port  automotive  glass,  used  in  activities  as  defined  in  class  32.1.  Spe¬ 
cial  tools  are  specifically  designed  for  the  production  or  processing  of 
particular  parts  and  have  no  significant  utilitarian  value  and  cannot  be 
adapted  to  further  or  different  use  after  changes  or  improvements  are 
made  in  the  model  design  of  the  particular  part  produced  by  the  spe¬ 
cial  tools.  Does  not  include  general  purpose  small  tools  such  as 
wrenches  and  drills,  both  hand  and  power-driven,  and  other  general 
purpose  equipment  such  as  conveyors,  transfer  equipment,  and  mate¬ 
rials  handling  devices _ ; _ _ _  2  2.5  3  10 
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32.2 

Manufacture  of  Cement: 

Includes  assets  used  in  the  production  of  cement,  but  does  not  include 
any  assets  used  in  the  manufacture  of  concrete  and  concrete  products 
nor  in  any  mining  or  extraction  process _ 

16 

20 

24 

3 

32.3 

Manufacture  of  Other  Stone  and  Clay  Products: 

Includes  assets  used  in  the  manufacture  of  products  from  materials 
in  the  form  of  clay  and  stone,  such  as  brick,  tile,  and  pipe;  pottery  and 
related  products,  such  as  vitreous-china,  plumbing  fixtures,  earthen¬ 
ware  and  ceramic  insulating  materials;  and  also  includes  assets  used 
in  manufacture  of  concrete  and  concrete  products.  Does  not  include 
assets  used  in  any  mining  or  extraction  processes _ 

.  12 

15 

18 

4.5 

33.1 

Manufacture  of  Primary  Ferrous  Metals: 

Includes  assets  used  in  the  smelting  and  refining  of  ferrous  metals  from 
ore,  pig,  or  scrap,  the  rolling,  drawing,  and  alloying  of  ferrous  metals; 
the  manufacture  of  castings,  forgings,  and  other  basic  products  of 
ferrous  metals;  and  the  manufacture  of  nails,  spikes,  structural  shapes, 
tubing,  wire,  and  cable _ 

.  14.5 

18 

21.5 

8 

Manufacture  of  Primary  Ferrous  Metals — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  drawings  concerning  such  special  tools  used  in 
the  activities  as  defined  in  class  33.1,  manufacture  of  Primary  Ferrous 
Metals.  Special  tools  are  specifically  designed  for  the  production  or 
processing  of  particular  products  or  parts  and  have  no  significant 
utilitarian  value  and  cannot  be  adapted  to  further  or  different  use  after 
changes  or  improvements  are  made  in  the  model  design  of  the  par¬ 
ticular  part  produced  by  the  special  tools.  Does  not  include  general  pur¬ 
pose  small  tools  such  as  wrenches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors,  trans¬ 
fer  equipment,  and  materials  handling  devices.  Rolls,  mandrels,  and 
refractories  are  not  included  in  class  33.11  but  are  included  in  class 
33.1 . . . . 

Manufacture  of  Primary  Nonferrous  Metals: 

Includes  assets  used  in  the  smelting,  refining,  and  electrolysis  of  non- 
ferrous  metals  from. ore,  pig,  or  scrap,  the  rolling,  drawing,  and  al¬ 
loying  of  nonferrous  metals;  the  manufacture  of  castings,  forgings,  and 
other  basic  products  of  nonferrous  metals;  and  the  manufacture  of  nails, 
spikes,  structural  shapes,  tubing,  wire,  and  cable _ _ 


6.5 


11 


14 


17 


4.5 


33.21  Manufacture  of  Primary  Nonferrous  Metals — Special  Tools: 

Includes  asset*  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  drawings  concerning  such  special  tools  used  in  the 
activities  as  defined  in  class  33.2,  Manufacture  ot  Primary  Nonferrous 
Metals.  Special  tools  are  specifically  designed  for  the  production  or 
processing  of  particular  products  or  parts  and  have  no  significant 
utilitarian  value  and  cannot  be  adapted  to  further  or  different  use  after 
changes  or  improvements  are  made  in  the  model  design  of  the  particu¬ 
lar  part  produced  by  the  special  tools.  Does  not  include  general  purpose 
small  tools  such  as  wrenches  and  drills,  both  hand  and  power-driven, 
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and  other  general  purpose  equipment^such  as  conveyors,  transfer  equip¬ 
ment,  and  materials  handling  devices. 

Rolls,  mandrels,  and  refractories  are  not  included  in  class  33.21  but  are 
included  in  class  33.2 _ 


Manufacture  of  Fabricated  Metal  Products: 

Includes  assets  used  in  the  production  of  metal  cans,  tinware,  non¬ 
electric  heating  apparatus,  fabricated  structural  metal  products,  metal 
stampings,  and  other  ferrous  and  nonferrous  metal  and  wire  products 
not  elsewhere  classified _ 


9.5  12 


8  4 


14.5  6 


Manufacture  of  Fabricated  Metal  Products — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  returnable  containers  and  drawings  concerning 
such  special  tools  used  in  the  activities  as  defined  in  class  34.0.  Special 
tools  are  specifically  designed  for  the  production  or  processing  of  par¬ 
ticular  machine  components,  products,  or  parts,  and  have  no  significant 
utilitarian  value  and  cannot  be  adapted  to  further  or  different  use 
after  changes  or  improvements  are  made  in  the  model  design  of  the 
particular  part  produced  by  the  special  tools.  Does  not  include  general 
purpose  small  tools  such  as  wrenches  and  drills,  both  hand  and  power- 
driven,  and  other  general  purpose  equipment  such  as  conveyors,  trans¬ 
fer  equipment,  and  materials  handling  devices _ _ _ _ _ _ 


Manufacture  of  Metalworking  Machinery: 

Includes  assets  used  in  the  production  of  metal  cutting  and  forming 
machines,  special  dies,  tools,  jigs,  and  fixtures,  and  machine  tool  ac¬ 
cessories  _ 

Manufacture  of  Metalworking  Machinery — Special  Tools: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  devices,  used  in 
activities  as  defined  in  class  35.1.  Special  tools  are  specifically  designed 
for  the  production  or  processing  of  particular  machine  components  and 
have  no  significant  utilitarian  value  and  cannot  be  adapted  to  further 
or  different  use  after  changes  or  improvements  are  made  in  the  model 
design  of  the  particular  part  produced  by  the  special  tools.  Does  not 
include  general  purpose  small  tools  such  as  wrenches  and  drills,  both 
hand  and  power-driven,  and  other  general  purpose  equipment  such  as 
conveyors,  transfer  equipment,  and  materials  handling  devices _ 

Manufacture  of  Other  Machines: 

Includes  assets  used  in  the  production  of  such  machinery  as  engines 
and  turbines;  farm  machinery,  construction,  and  mining  machinery; 
general  and  special  industrial  machines  including  office  machines  and 
nonelectronic  computing  equipment;  miscellaneous  machines  except 
electrical  equipment  and  transportation  equipment _ 

Manufacture  of  Other  Machines — Special  Tools: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  devices,  used  in 
activities  as  defined  in  class  35.2.  Special  tools  arc  specifically  designed 
for  the  production  or  processing  of  particular  machine  components  and 


2.5  3 


9.5  12 


3.5  3.5 


14.5  5.5 


5  6 


7  12.5 


9.5  12 


14.5  5.5 
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have  no  significant  utilitarian  value  and  cannot  be  adapted  to  further 
or  different  use  after  changes  or  improvements  are  made  in  the  model 
design  of  the  particular  part  produced  by  the  special  tools.  Does  not 
include  general  purpose  small  tools  such  as  wrenches  and  drills,  both 
hand  and  power*driven,  and  other  general  purpose  equipment  such  as 

conveyors,  transfer  equipment,  and  materials  handling  devices _ _  5  6.5  8  12.5 

36.1  Manufacture  of  Electrical  Equipment: 

Includes  assets  used  in  the  production  of  machinery,  apparatus,- and 
supplies  for  the  generation,  storage,  transmission,  transformation,  and 
utilization  of  electrical  energy  such  as;  electric  test  and  distributing 
equipment,  electrical  industrial  apparatus,  household  appliances,  elec¬ 
tric  lighting  and  wiring  equipment;  electronic  components  and  acces¬ 
sories,  phonograph  records,  storage  batteries  and  ignition  systems _  9.5  12  14.5  5.5 

36.11  Manufacture  of  Electrical  Equipment  Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  jigs,  dies,  molds,  patterns, 
fixtures,  gauges,  returnable  containers,  and  specialty  transfer  devices 
used  in  activities  as  defined  in  class  36.1.  Special  tools  are  specifically 
designed  for  the  production  or  processing  of  particular  machine  com¬ 
ponents,  products  or  parts,  and  have  no  significant  utilitarian  value  and  .  . 

cannot  be  adapted  to  further  or  different  use  after  changes  or  improve¬ 
ments  are  made  in  the  model  design  of  the  particular  part  produced 
by  the  special  tools.  Does  not  include  general  purpose  small  tools 
such  as  wrenches  and  drills,  both  hand  and  power-driven,  and  other 
general  purpose  equipment  such  as  conveyors,  transfer  equipment, 

and  materials  handling  devices _  4  5  6 

36.2  Manufacture  of  Electronic  Products: 

Includes  assets  used  in  the  production  of  electronic  detection,  guidance, 
control,  radiation,  computation,  test,  and  navigation  equipment  or  the 
components  thereof  including  airborne  application.  Also  includes  as¬ 
sets  used  in  the  manufacture  of  electronic  airborne  communication 
equipment  or  the  components  thereof.  Does  not  include  the  assets  of 
manufacturers  engaged  only  in  the  purchase  and  assembly  of  com¬ 
ponents  _  6.5  8  9.5  7.5 

37.11  Manufacture  of  Motor  Vehicles: 

Includes  assets  used  in  the  manufacture  and  assembly  of  finished  auto¬ 
mobiles,  trucks,  trailers,  motor  homes,  and  buses.  Does  not  include 
assets  used  in  mining,  printing  and  publishing,  production  of  primary 
metals,  electricity,  or  steam,  or  the  manufacture  of  glass,  industrial 
chemicals,  batteries,  or  rubber  products,  which  are  classified  elsewhere. 

Includes  assets  used  in  manufacturing  activities  elsewhere  classified 
other  than  those  excluded  above,  where  such  activities  are  incidental  to 
and  an  integral  part  of  the  manufacture  and  assembly  of  finished  motor 
vehicles  such  as  the  manufacture  of  parts  and  subassemblies  of  fabri¬ 
cated  metal  products,  electrical  equipment,  textiles,  plastics,  leather, 
and  foundry  and  forging  operations.  Does  not  include  any  assets  not 
classified  in  manufacturing  activity  classes,  e.g.,  does  not  include  assets 
classified  in  asset  guideline  classes  .00. 1 1  through  00.4.  Activities  will 
be  considered  incidental  to  the  manufacture  and  assembly  of  finished 
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motor  vehicles  only  if  75  percent  or  more  of  the  value  of  the  products 
produced  under  one  roof  are  used  for  the  manufacture  and  assembly 
of  finished  motor  vehicles.  Parts  that  are  produced  as  a  normal  replace¬ 
ment  stock  complement  in  connection  with  the  manufacture  and  as¬ 
sembly  of  finished  motor  vehicles  are  considered  used  for  the  manu¬ 
facture  and  assembly  of  finished  motor  vehicles.  Does  not  include  assets 
used  in  the  manufacture  of  component  parts  if  these  assets  are  used 

by  taxpayer  not  engaged  in  the  assembly  of  finished  motor  vehicles _  9.5  12  14.5  9.5 

37.12  Manufacture  of  Motor  Vehicles — Special  Tools: 

Includes  assets  defined  as  special  tools,  such  as  jigs,  dies,  fixtures,  molds, 
patterns,  gauges,  and  specialty  transfer  and  shipping  devices,  owned 
by  manufacturers  of  finished  motor  vehicles  and  used  in  qualified 
activities  as  defined  in  class  37.11.  Special  tools  are  specifically  de¬ 
signed  for  the  production  or  processing  of  particular  motor  vehicle 
components  and  have  no  significant  utilitarian  value,  and  cannot  be 
adapted  to  further  or  different  use,  after  changes  or  improvements  are 
made  in  the  model  design  of  the  particular  part  produced  by  the  spe¬ 
cial  tools.  Does  not  include  general  purpose  small  tools  such  as  wrenches 
and  drills,  both  hand  and  power-driven,  and  other  general  purpose 
equipment  such  as  conveyors,  transfer  equipment,  and  materials  handl¬ 
ing  devices _  2.5  3  3.5  12.5 

37.2  Manufacture  of  Aerospace  Products: 

Includes  assets  used  in  the  manufacture  and  assembly  of  airborne 
vehicles  and  their  component  parts  including  hydraulic,  pneumatic, 
electrical,  and  mechanical  systems.  Does  not  include  assets  used  in  the 
production  of  electronic  airborne  detection,  guidance,  control,  radia¬ 
tion,  computation,  test,  navigation,  and  communication  equipment 

or  the  components  thereof _  8  10  12  7.5 

37.31  Ship  and  Boat  Building  Machinery  and  Equipment: 

Includes  assets  used  in  the  manufacture  and  repair  of  ships,  boats,  cais¬ 
sons,  marine  drilling  rigs,  and  special  fabrications  not  included  in  asset 
guideline  classes  37.32  and  37.33.  Specifically  includes  all  manufactur¬ 
ing  and  repairing  machinery  and  equipment,  including  machinery  and 
equipment  used  in  the  operation  of  assets  included  in  asset  guideline 

class  37.32.  Excludes  buildings  and  their  structural  components _  9.5  12  14.5  8.5 

37.32  Ship  and  Boat  Building  Dry  Docks  and  Land  Improvements: 

Includes  assets  used  in  the  manufacture  and  repair  of  ships,  boats,  cais¬ 
sons,  marine  drilling  rigs,  and  special  fabrications  not  included  in  asset 
guideline  classes  37.31  and  37.33.  Specifically  includes  floating  and 
fixed  dry  docks,  ship  basins,  graving  docks,  shipways,  piers,  and  all 
other  land  improvements  such  as  water,  sewer,  and  electric  systems. 

Excludes  buildings  and  their  structural  components _  13  16  19  2.5 

37.33  Ship  and  Boat  BuOding — Special  Tools: 

Includes  assets  defined  as  special  tools  such  as  dies,  jigs,  molds,  patterns, 
fixtures,  gauges,  and  drawings  concerning  such  special  tools  used  in  the 
activities  defined  in  classes  37.31  and  37.32.  Special  tools  are  specifically 
designed  for  the  production  or  processing  of  particular  machine  com- 
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ponents,  products,  or  parts,  and  have  no  significant  utilitarian  value 
and  cannot  be  adapted  to  further  or  different  use  after  changes  or 
improvements  are  made  in  the  model  design  of  the  particular  part 
produced  by  the  special  tools.  Does  not  include  general  purpose  small 
tools  such  as  wrenches  and  drills,  both  hand  and  power-driven,  and 
other  general  purpose  equipment  such  as  conveyors,  transfer  equip¬ 
ment,  and  materials  handling  devices _ 

37.41  Manufacture  of  Locomotives: 

Includes  assets  used  in  building  or  rebuilding  railroad  locomotives  (in¬ 
cluding  mining  and  industrial  locomotives).  Does  not  include  assets 
of  railroad  transportation  companies  or  assets  of  companies  which 
manufacture  components  of  locomotives  but  do  not  manufacture  fin¬ 
ished  locomotives _ 

37.42  Manufacture  of  Railroad  Cars: 

Includes  assets  used  in  building  or  rebuilding  railroad  freight  or  pas¬ 
senger  cars  (including  rail  transit  cars).  Does  not  include  assets  of  rail¬ 
road  transportation  companies  or  assets  of  companies  which  manu¬ 
facture  components  of  railroad  cars  but  do  not  manufacture  finished 
railroad  cars _ ; _ 

38  0  Manufacture  of  Professional,  Scientific,  and  Controlling  Instruments: 

Includes  assets  used  in  the  manufacture  of  mechanical-measuring,  engi¬ 
neering,  laboratory  and  scientific  research  instruments,  optical  instru¬ 
ments  and  lenses;  surgical,  medical,  and  dental  instruments,  equipment 
and  supplies;  ophthalmic  goods,  photographic  equipment  and  supplies; 
and  watches  and  clocks _ 

39.0  Manufacture  of  Athletic,  Jewelry  and  Other  Goods: 

Includes  assets  used  in  the  production  of  jewelry;  musical  instruments; 
toys  and  sporting  goods;  motion  picture  and  television  films  and  tapes; 
and  pens,  pencils,  office  and  art  supplies,  brooms,  brushes,  caskets,  etc.  . 

Railroad  Transportation: 

Classes  with  the  prefix  40  include  the  assets  identified  below  that  are 
used  in  the  commercial  and  contract  carrying  of  passengers  and  freight 
by  rail.  Assets  of  electrified  railroads  will  be  classified  in  a  manner 
corresponding  to  that  set  forth  below  for  railroads  not’  independently 
operated  as  electric  lines.  Excludes  the  assets  included  in  classes  with 
the  prefix  beginning  00.1  and  00.2  above,  and  also  excludes  any  non¬ 
depreciable  assets  included  in  Interstate  Commerce  Commission  ac¬ 
counts  enumerated  for  this  class. 

40.1  Railroad  Machinery  and  Equipment: 

Includes  assets  classified  in  the  following  Interstate  Commerce  Commis¬ 
sion  accounts: 

Roadway  Accounts: 

(16)  Station  and  office  buildings  (freight  handling  machinery 
and  equipment  only) 

(25)  TOFC/COFC  terminals  (freight  handling  machinery  and 
equipment  only) 


5  6.5  8  0.5 


9  11.5  14  7.5 


9.5  12  14.5  5.5 


9.5  12  14.5  5.5 


9.5  12  14.5  5.5 
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Asset  depreciation  range 

Annual 

(in  years) 

asset 

Asset 

guideline 

guide- 

Asset 

repair 

line 

Lower  guideline  Upper 

allowance 

class 

Description  of  assets  included 

limit  period  limit 

percentage 

(26)  Communication  systems 

(27)  Signals  and  interlockers 
(37)  Roadway  machines 
(44)  Shop  machinery 

Equipment  Accounts: 

(52)  Locomotives 

(53)  Freight  train  cars 

(54)  Passenger  train  cars 

(57)  Work  equipment _ - — s. -  11  14  17  10.5 

40.2  Railroad  Structures  and  Similar  Improvements: 

Includes  assets  classified  in  the  following  Interstate  Commerce  Commis¬ 
sion  road  accounts: 

(6)  Bridges,  trestles,  and  culverts 

(7)  Elevated  structures 

(13)  Fences,  snowsheds,  and  signs 

(16)  Station  and  office  buildings  (stations  and  other  operating 
structures  only) 

(17)  Roadway  buildings 

(18)  Water  stations 

(19)  Fuel  stations 

(20)  Shops  and  enginehouses 

(25)  TOFC/COFC  terminals  (operating  structures  only) 

(31)  Power  transmission  systems 
(35)  Miscellaneous  structures 

(39)  Public  improvements  construction _ -  24  30  36  5 

40.3  Railroad  Wharves  and  Docks 

Includes  assets  classified  in  the  following  Interstate  Commerce  ac¬ 
counts: 

(23)  Wharves  and  docks 


(24)  Coal  and  ore  wharves _ 

16 

20 

24 

5.5 

40.51 

Railroad  Hydraulic  Electric  Generating  Equipment _ 

40 

50 

60 

1.5 

40.52 

Railroad  Nuclear  Electric  Generating  Equipment _ 

16 

20 

24 

3 

40.53 

Railroad  Steam  Electric  Generating  Equipment _ 

22.5 

28 

33.5 

2.5 

40.54 

41.0 

Railroad  Steam,  Compressed  Air,  and  Other  Power  Plant  Equipment  — 
Motor  Transport-Passengers: 

Includes  assets  used  in  the  urban  and  interurban  commercial  and  con¬ 
tract  carrying  of  passengers  by  road,  except  the  transportation  assets 

22.5 

28 

33.5 

7.5 

42.0 

included  in  classes  with  the  prefix  00.2 _ 

Motor  Transport-Freight: 

Includes  assets  used  in  the  commercial  and  contract  carrying  of 
freight  by  road,  except  the  transportation  assets  included  in  classes  with 

6.5 

8 

9.5 

11.5 

44.0 

/ 

the  prefix  00.2 _ - _ - 

Water  Transportation: 

Includes  assets  used  in  the  commercial  and  contract  carrying  of  freight 
and  passengers  by.  water  except  the  transportation  assets  included  in 
classes  with  the  prefix  00.2.  Includes  all  related  land  improvements - 

6.5 

16 

8 

20 

9.5 

24 

11 

8 

20 


24 


8 


50200  Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28,  1980  /  Rules  and  Regulations 


Asset  depreciation  range 
(in  years) 


Annual 

asset 

guideline 

repair 


Description  of  assets  included 


Air  Transport: 

Includes  assets  (except  helicopters)  used  in  commercial  and  contract 
carrying  of  passengers  and  freight  by  air.  For  purposes  of  section  1.167 
(a) -11(d)  (2)  (iv)  (a)  of  the  regulations,  expenditures  for  “repair,  main¬ 
tenance,  rehabilitation,  or  improvement”  shall  consist  of  direct  mainte¬ 
nance  expenses  (irrespective  of  airworthiness  provisions  or  charges)  as 
defined  by  Civil  Aeronautics  Board  uniform  accounts  5200,  mainte¬ 
nance  burden  (exclusive  of  expenses  pertaining  to  maintenance  build¬ 
ings  and  improvements)  as  defined  by  Civil  Aeronautics  Board  uniform 
accounts  5300,  and  expenditures  which  are  not  “excluded  additions” 
as  defined  by  section  1 .167 ( a) - 1 1  (d)  (2)  (vi)  of  the  regulations  and 
which  would  be  charged  to  property  and  equipment  accounts  in  the 
Civil  Aeronautics  Board  uniform  system  of  accounts _ 


Asset  repair 

Lower  guideline  Upper  allowance 
limit  period  limit  percentage 


14.5  15 


Air  Transport  (restricted) 

Includes  each  asset  described  in  the  description  of  class  45.0  which  was 
held  by  the  taxpayer  on  April  15,  1976,  or  is  acquired  by  the  taxpayer 
pursuant  to  a  contract  which  was,  on  April  15,  1976,  and  at  all  times 
thereafter,  binding  on  the  taxpayer.  This  criterion  of  classification 
based  on  binding  contract  concept  is  to  be  applied  in  the  same  manner 
as  under  the  general  rules  expressed  in  section  49(b)  (1),  (4),  (5),  and 
(8)  of  the  Code _  5 

Pipeline  Transportation: 

Includes  assets  used  in  the  private,  commercial,  and  contract  carrying 
of  petroleum,  gas,  and  other  products  by  means  of  pipes  and  con¬ 
veyors.  The  trunk  lines  and  related  storage  facilities  of  integrated  petro¬ 
leum  and  natural  gas  producers  are  included  in  this  class.  Excludes 
initial  clearing  and  grading  land  improvements  as  specified  in  Rev. 

Rul.  72-403,  1972-2  C.B.  102,  but  includes  all  other  related  land 
improvements _ _ _  17.5 

Telephone  Communications: 

Includes  the  assets  identified  below  and  that  are  used  in  the  pro¬ 
vision  of  commercial  and  contract  telephonic  services  such  as: 

Telephone  Central  Office  Buildings: 

Includes  assets  intended  to  house  central  office  equipment,  as  defined 
in  Federal  Communications  Commission  Part  31  Account  No.  212 
whether  section  1245  or  section  1250  property _  36 


7  15 


26.5  3 


Telephone  Central  Office  Equipment: 

Includes  central  office  switching  and  related  equipment  as  defined  in 
Federal  Communications  Commission  Part  31  Account  No.  221 _  16 

Telephone  Station  Equipment: 

Includes  such  station  apparatus  and  connections  as  teletypewriters,  tele¬ 
phones,  booths,  private  exchanges,  and  comparable  equipment  as 
defined  in  Federal  Communications  Commission  Part  31  Account  Nos. 

231,  232,  and  234  _ _ _ _ _ _  8 

Telephone  Distribution  Plant: 

Includes  such  assets  as  pole  lines,  cable,  aerial  wire,  underground  con- 


54  1.5 


24  6 


12  10 
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Asset 

guide¬ 

line 

class 

Asset  depreciation  range 
(in  years) 

Annual 

asset 

guideline 

repair 

allowance 

percentage 

Description  of  assets  included 

Lower 

limit 

Asset 

guideline 

period 

Upper 

limit 

duits,  and  comparable  equipment,  and  related  land  improvements  as 
defined  in  Federal  Communications  Commission  Part  31  Account  Nos. 
241,  242.1,  242.2,  242.3,  242.4,  243,  and  244  . . . 

.  28 

35 

42 

2 

48.2 

Radio  and  Television  Broadcastings: 

Includes  assets  used  in  radio  and  television  broadcasting,  except  trans¬ 
mitting  towers  _ 

5 

6 

7 

10 

Telegraph,  Ocean  Cable,  and  Satellite  Communications  (TOCSC) 
Includes  communications-related  assets  used  to  provide  domestic  and 
international  radio-telegraph,  wire-telegraph,  ocean-cable,  and  satel¬ 
lite  communications  services;  also  includes  related  land  improve¬ 
ments. 

48.31 

TOCSC-Electric  Power  Generating  and  Distribution  Systems: 

Includes  assets  used  in  the  provision  of  electric  power  by  generation, 
modulation,  rectification,  channelization,  control,  and  distribution.  Does 
not  include  these  assets  when  they  are  installed  on  customer’s 
premises _ 

.  15 

19 

23 

48.32 

TOCSC-High  Frequency  Radio  and  Microwave  Systems: 

Includes  assets  such  as  transmitters  and  receivers,  antenna  supporting 
structures,  antennas,  transmission  lines  from  equipment  to  antenna, 
transmitter  cooling  systems,  and  control  and  amplification  equipment. 
Does  not  include  cable  and  long-line  systems _ 

.  10.5 

13 

15.5 

48.33 

TOCSC-Cable  and  Long-line  Systems: 

Includes  assets  such  as  transmission  lines,  pole  lines,  ocean  cables, 
buried  cable  and  conduit,  repeaters,  repeater  stations,  and  other  re¬ 
lated  assets.  Does  not  include  high  frequency  radio  or  microwave 
systems _ 

-  21 

26.5 

32 

48.34 

TOCSC-Central  Office  Control  Equipment: 

Includes  assets  for  general  control,  switching,  and  monitoring  of  com¬ 
munications  signals  including  electromechanical  switching  and  chan¬ 
neling  apparatus,  multiplexing  equipment,  patching  and  monitoring 
facilities,  in-house  cabling,  teleprinter  equipment,  and  associated  site 
improvements  _ 

-  13 

16.5 

20 

48.35 

TOCSC -Computerized  Switching,  Channeling,  and  Associated  Control 
Equipment: 

Includes  central  office  switching  computers,  interfacing  computers, 
other  associated  specialized  control  equipment,  and  site  improvements  _ 

.  8.5 

10.5 

12.5 

48.36 

TOCSC-Satellite  Ground  Segment  Property: 

Includes  assets  such  as  fixed  earth  station  equipment,  antennas,  satellite 
communications  equipment,  and  interface  equipment  used  in  satellite 
communications.  Does  not  include  general  purpose  equipment  or  equip¬ 
ment  used  in  satellite  space  segment  property _ 

8 

10 

12 

48.37 

TOCSC-Satellite  Space  Segment  Property: 

Includes  satellites  and  equipment  used  for  telemetry,  tracking,  control, 
and  monitoring  when  used  in  satellite  communications _ _ _ _ 

6.5 

8 

9.5 

,l»w- 
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Asset 

guide* 

line 

class  Description  of  assets  included 


Asset  depreciation  range  Annual 
(in  years)  asset 

. . guideline 

Asset  repair 

Lower  guideline  Upper  allowance 
limit  period  limit  percentage 


48.38  TOCSC-Equipment  Installed  on  Customer’s  Premises: 

Includes  assets  installed  on  customer’s  premises,  such  as  computers, 
terminal  equipment,  power  generation  and  distribution  systems,  private 
switching  center,  teleprinters,  facsimile  equipment,  and  other  associated 
and  related  equipment _ - _ _ _ _ _ _ _ _  8 

48.39  TOCSC-Support  and  Service  Equipment: 

Includes  assets  used  to  support  but  not  engage  in  communications.  In¬ 
cludes  store,  warehouse,  and  shop  tools,  and  test  and  laboratory  assets  —  11 

Cable  Television  (CATV): 

Includes  communications-related  assets  used  to  provide  cable  television 
(community  antenna  television  services).  Does  not  include  assets  used 
to  provide  subscribers  with  two-way  communications  services. 

48.41  CATV-Headend: 

Includes  assets  such  as  towers,  antennas,  preamplifiers,  converters, 
modulation  equipment,  and  program  non-duplication  systems.  Does  not 
include  headend  buildings  and  program  origination  assets _  9 

48.42  CATV-Subscriber  Connection  and  Distribution  Systems: 

Includes  assets  such  as  trunk  and  feeder  cable,  connecting  hardware, 
amplifiers,  power  equipment,  passive  devices,  directional  taps,  pedestals, 
pressure  taps,  drop  cables,  matching  transformers,  multiple  set  con¬ 
nector  equipment,  and  converters _  8 

48.43  CATV-Program  Origination: 

Includes  assets  such  as  cameras,  film  chains,  video  tape  recorders,  light¬ 
ing,  and  remote  location  equipment  excluding  vehicles.  Does  not  in¬ 
clude  buildings  and  their  structural  components _ ; _  7 

48.44  CATV  -Service  and  Test: 

Includes  assets  such  as  oscilloscopes,  field  strength  meters,  spectrum 
analyzers,  and  cable  testing  equipment,  but  does  not  include  vehicles _  7 

48.45  CATV-Microwave  Systems: 

Includes  assets  such  as  towers,  antennas,  transmitting  and  receiving 
equipment,  and  broad  band  microwave  assets  if  used  in  the  provision 
of  cable  television  services.  Does  not  include  assets  used  in  the  provision 
of  common  carrier  services _  7.5 

Electric,  Gas,  Water  and  Steam,  Utility  Services: 

Includes  assets  used  in  the  production,  transmission  and  distribution  of 
electricity,  gas,  steam,  or  water  for  sale,  including  related  land  improve¬ 
ments. 

49.11  Electric  Utility  Hydraulic  Production  Plant: 

Includes  assets  used  in  the  hydraulic  power  production  of  electricity  for 
sale,  including  related  land  improvements,  such  as  dams,  flumes,  canals, 


and  waterways _  40 

49.12  Electric  Utility  Nuclear  Production  Plant: 

Includes  assets  used  in  the  nuclear  power  production  of  electricity  for 
sale  and  related  land  improvements.  Does  not  include  nuclear  fuel 
assemblies _  16 


10  12 

13.5  16 

11  13  5 


10  12  5 


9  11  9 

8.5  10  2.5 

9.5  11.5  2 

50  60  ‘  1.5 
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Description  of  assets  included 
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49.121 

Electric  Utility  Nuclear  Fuel  Assemblies: 

Includes  initial  core  and  replacement  core  nuclear  fuel  assemblies  (i.e. 
the  composite  of  fabricated  nuclear  fuel  and  container)  when  used  in  a 
boiling  water,  pressurized  water,  or  high  temperature  gas  reactor  used 
in  the  production  of  electricity.  Does  not  include  nuclear  fuel  assemblies 
used  in  breeder  reactors _ 

4 

5 

6 

49.13 

Electric  Utility  Steam  Production  Plant: 

Includes  assets  used  in  the  steam  power  production  of  electricity  for 
sale,  combustion  turbines  operated  in  a  combined  cycle  with  a  con¬ 
ventional  steam  unit  and  related  land  improvements _ 

22.5 

28 

33.5 

5 

49.14 

Electric  Utility  Transmission  and  Distribution  Plant: 

Includes  assets  used  in  the  transmission  and  distribution  of  electricity 
for  sale  and  related  land  improvements.  Excludes  initial  clearing  and 
grading  land  intprovements  as  specified  in  Rev.  Rul.  72-403,  1972-2 
C.B.  102  . . . . . . 

24 

30 

36 

4.5 

49.15 

Electric  Utility  Combustion  Turbine  Production  Plant: 

Includes  assets  used  in  the  production  of  electricity  for  sale  by  the  use 
of  such  prime  movers  as  jet  engines,  combustion  turbines,  diesel  engines, 
gasoline  engines,  and  other  internal  combustion  engines,  their  asso¬ 
ciated  power  turbines  and/or  generators,  and  related  land  improve¬ 
ments.  Does  not  include  combustion  turbines  operated  in  a  combined 
cycle  with  a  conventional  steam  unit - - 

16 

20 

24 

4 

49.21 

Gas  Utility  Distribution  Facilities: 

Including  gas  water  heaters  and  gas  conversion  equipment  installed 
by  utility  on  customers’  premises  on  a  rental  basis _ 

.  28 

35 

42 

2 

49.221 

Gas  Utility  Manufactured  Gas  Production  Plants: 

Includes  assets  used  in  the  manufacture  of  gas  having  chemical  and/or 
physical  properties  which  do  not  permit  complete  interchangeability 
with  domestic  natural  gas _ _ _ _ 

.  24 

30 

36 

2 

49.222 

Gas  Utility  Substitute  Natural  Gas  (SNG)  Production  Plant  (naptha 
or  lighter  hydrocarbon  feedstocks): 

Includes  assets  used  in  the  catalytic  conversion  of  feedstocks  of  naphtha 
or  lighter  hydrocarbons  to  a  gaseous  fuel  which  is  completely  inter¬ 
changeable  with  domestic  natural  gas _ _ 

.  11 

14 

17 

4.5 

49.23 

Natural  Gas  Production  Plant  _ _ _ _ 

.  11 

14 

17 

4.5 

49.24 

% 

Gas  Utility  Trunk  Pipelines  and  Related  Storage  Facilities: 

Excludes  initial  clearing  and  grading  land  improvements  as  specified 
in  Rev.  Rul.  72-403  _ _ _ _ ^ _ 

.  17.5 

22 

26.5 

3 

49.25 

Liquefied  Natural  Gas  Plant: 

Includes  assets  used  in  the  liquefaction,  storage,  and  regasification  of 
natural  gas  including  loading  and  unloading  connections,  instrumenta¬ 
tion  equipment  and  controls,  pumps,  vaporizers  and  odorizers,  tanks, 
and  related  land  improvements.  Also  includes  pipeline  interconnections 
with  gas  transmission  lines  and  distribution  systems  and  marine  ter- 
'  minal  facilities _ _ _ _ _ _ -  17.5  22  26.5  4.5 
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functions  (e.g.  food  and  beverage  retailing,  souvenir  vending  and  other  10  12.5  15  12.5 

nonlodging  accommodations)  if  owned  by  the  park  and  provided  ex¬ 
clusively  for  the  benefit  of  park  patrons.  Theme  and  amusement  parks 
are  defined  as  combinations  of  amusements,  rides,  and  attractions  which 
are  permanently  situated  on  park  land  and  open  to  the  public  for  the 
price  of  admission.  This  guideline  class  is  a  composite  of  all  assets  used 
in  this  industry  except  transportation  equipment  (general  purpose 
trucks,  cars,  airplanes,  etc.,  which  are  included  in  asset  guideline  classes 
with  the  prefix  00.2),  assets  used  in  the  provision  of  administrative 
services  (asset  guideline  classes  with  the  prefix  00.1),  and  warehouses, 
administration  buildings,  hotels  and  motels _ 

Sec.  4.  Effect  on  Other 
Documents. 

Rev.  Procs.  72-10,  73-2,  73-3,  73-23, 

73- 24,  73-25,  73-26,  73-27,  73-28,  73- 
30,  74-27,  74-28,  74-29,  74-30,  74-31, 

74- 32,  74-37,  74-50,  76-16  76-17,  76- 
18,  76-27,  76-37,  77-2,  77-3  and  77-8 
are  superseded  for  property  placed  in 
service  in  taxable  years  ending  on  or 
after  March  21,  1977,  the  date  of  pub¬ 
lication  of  this  Revenue  Procedure  in 
the  Internal  Revenue  Bulletin,  in  ac¬ 
cordance  with  section  1.167  (a) -11(b) 

(4)  of  the  regulations.  However,  the 
taxpayer  may  at  his  option  apply  Rev. 

Proc.  72-10,  as  previously  modified 
by  the  aforementioned  documents, 
without  regard  to  this  Revenue  Pro¬ 
cedure  for  such  property  placed  in 
service  in  a  taxable  year  beginning 
before  March  21,  1977,  and  ending 
on  or  after  that  date.  Such  option 
shall  be  exercised  in  making  the  elec¬ 
tion  to  apply  section  1.167(a) -11  for 
such  year  and  may  not  be  revoked 
after  the  latest  time  for  making  such 
election. 

* 

The  asset  guideline  classes,  asset 
guideline  depreciation  periods  and 
ranges,  and  asset  guideline  repair 
allowance  percentages  set  forth  in  this 
Revenue  Procedure  will  from  time  to 
time  be  supplemented  and  revised  as 
provided  by  section  1.167(a) -11 
(b)  (4)  of  the  regulations.  Taxpayers 
using  this  Revenue  Procedure  should 
apply  it  as  supplemented  and  revised. 
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Rev.  Proc.  78-4 1 

Section  1.  Purpose. 

The  purpose  of  this  Revenue  Pro¬ 
cedure  is  to  establish  under  section 
1.167(a) -11  of  the  Income  Tax  Regu¬ 
lations  a  new  class  35.0,  Manufacture 
of  Machinery,  and  to  prescribe  an  asset 
guideline  period,  asset  depreciation 
range,  and  annual  asset  guideline  re¬ 
pair  allowance  percentage  for  the  class. 

This  new  class  replaces  asset  guideline 
classes  35.1,  Manufacture  of  Metal¬ 
working  Machinery,  35.11,  Manufac¬ 
ture  of  Metalworking  Machinery-Spe¬ 
cial  Tools,  35.2,  Manufacture  of 
Other  Machines,  and  35.21,  Manufac¬ 
ture  of  Other  Machines-Special  Tools. 

Its  further  purpose  is  to  modify  the 
definition  of  asset  guideline  class 
34.0,  Manufacture  of  Fabricated 
Metal  Products,  to  remove  assets  used 
in  the  manufacture  of  non-electric 
heating  apparatus  from  that  class. 

These  assets,  plus  assets  used  to  manu¬ 
facture  turbines  that  power  electrical 
generators  and  assets  used  in  the  pro¬ 
duction  of  space  heating,  air-condi¬ 
tioning  and  ventilating  equipment,  and 
office  machines  and  non-elec tronic 
computing  equipment  are  now  classi¬ 
fied  in  asset  guideline  class  36.1, 

Manufacture  of  Electrical  Equipment. 

There  is  no  change  in  the  asset  guide¬ 
line  periods,  the  depreciation  ranges, 
or  annual  asset  guideline  repair  al¬ 
lowance  percentages  for  classes  34.0  or 
36.1. 

The  new  and  the  modified  asset 
guideline  classes,  asset  guideline  peri¬ 
ods,  asset  depreciation  ranges,  and 
annual  asset  guideline  repair  allow¬ 
ance  percentages  are  set  forth  i.i  Sec¬ 
tion  2  of  this  Revenue  Procedure. 

Sec.  2.  Asset  Guideline  Classes, 

Asset  Guideline  Periods,  Asset 
Depreciation  Ranges,  and  Annual 
Asset  Guideline  Repair  Allow¬ 
ance  Percentages  for  Assets  Used  * 

in  the  Manufacture  of  Machin¬ 
ery,  Manufacture  of  Fabricated 
Metal  Products,  and  the  Manu¬ 
facture  of  Electrical  Equipment. 


1Also  release  as  IR-1925,  dated  Decem¬ 
ber  30,  1977. 
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Asset 

* 

Asset  Depreciation 

Range  (in  years) 

Asset 

Annual 

Asset 

Guideline 

Guide¬ 

Guide- 

Repair 

line 

Lower  line  Upper 

Allowance 

Class 

Description  of  Assets  Included 

Limit  Period  Limit 

Percentage 

34.0 

Manufacture  of  Fabricated  Metal  Products: 

Includes  assets  used  in  the  production  of  metal  cans, 

tinware,  fabricated  structural  metal  products,  metal 
.  stampings,  and  other  ferrous  and  non-ferrous  metal  and 
wire  products  not  elsewhere  classified.  Does  not  include 
assets  used  to  manufacture  non-electric  heating  ap¬ 
paratus  _  9.5  12  14.5  6 

35.0  Manufacture  of  Machinery: 

Includes  assets  used  to  manufacture  or  rebuild  finished 
machinery  and  equipment  and  replacement  parts  there¬ 
of,  such  as  metal  cutting  and  forming  machinery,  dies, 
tools,  jigs  and  fixtures,  general  industrial  and  special 
industry  machinery,  farm  and  garden  machinery,  con¬ 
struction  machinery’,  mining  and  oil  field  machinery, 
turbines  (except  those  that  power  electrical  generators 
or  airborne  vehicles),  and  internal  combustion  engines 
(except  those  elsewhere  classified).  Includes  assets  used 
by  manufacturers  or  rebuilders  of  such  finished  ma¬ 
chinery  and  equipment  in  activities  elsewhere  classified 
such  as  the  manufacture  of  castings,  forgings,  electronic 
products,  rubber  products,  or  other  manufacturing  classes 
if  the  products  of  these  activities  are  used  by  the  manu¬ 
facturer  primarily  in  the  manufacture,  assembly,  or 
rebuilding  of  the  finished  machinery'  and  equipment 
included  in  this  class.  Does  not  include  assets  used  in 
mining,  assets  used  in  the  manufacture  of  primary  fer¬ 
rous  and  non-ferrous  metals,  and  those  assets  included 

in  asset  guideline  classes  00.11  through  00.4 -  8  10  12  11 

36.1  Manufacture  of  Electrical  Equipment: 

Includes  assets  used  in  the  production  of  machinery, 
apparatus,  and  supplies  for  the  generation,  storage,  trans¬ 
mission,  transformation,  and  utilization  of  electric  energy 
such  as  electrical  generating  equipment,  electrical  test 
and  distributing  equipment,  electrical  industrial  appara¬ 
tus,  domestic  and  commercial  appliances,  space  heating 
(including  electrical  and  non-electric),  air-conditioning 
and  ventilating  equipment,  office  machines  and  non¬ 
electronic  computing  equipment,  electric  lighting  and 
wiring  equipment,  electronic  components  and  accessories, 
phonograph  records,  storage  batteries,  and  ignition 

systems _ _  9.5  12  14.5  5.5 
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Sec.  3.  Effect  on  Other  Docu¬ 
ments. 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
is  modified  by  the  establishment  of 
the  new  class  35.0,  Manufacture  of 
Machinery,  with  an  asset  guideline 
period,  asset  depreciation  range,  and 
annual  asset  guideline  repair  allow¬ 
ance  percentage  for  the  class.  This 
new  class  replaces  asset  guideline 
classes  35.1,  Manufacture  of  Metal¬ 
working  Machinery,  35.11,  Manu¬ 
facture  of  Metalworking  Machinery- 
Special  Tools,  35.2,  Manufacture  of 
Other  Machines,  and  35.21,  Manu¬ 
facture  of  Other  Machines-Special 
Tools. 

Rev.  Proc.  77-10  is  also  modified  by 
the  revision  of  asset  guideline  classes 
34.0,  Manufacture  of  Fabricated 
Metal  Products,  and  36.1,  Manufac¬ 
ture  of  Electrical  Equipment. 

Sec.  4.  Effective  Date. 

The  revisions  set  forth  in  this  Reve¬ 
nue  Procedure  are  effective  for  prop¬ 


erty  placed  in  service  in  taxable  years 
beginning  after  December  31,  1976. 


26  CFR  601.105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abatement ; 
determination  of  correct  tax  liability. 

(Also  Part  I,  Section  167;  1 .1 67 (a) -/ 1 .) 

Rev.  Proc.  78-5  1 

Section  1.  Purpose. 

The  purpose  of  this  Revenue  Pro¬ 
cedure  is  to  prescribe  under  section 
1 . 1 67  ( a )  - 1 1  of  the  Income  Tax  Regu¬ 
lations  a  revised  asset  guideline  class 
for  assets  used  in  the  exploration  for 
and  production  of  petroleum  and  na¬ 
tural  gas  deposits  to  include  assets 
used  by  petroleum  and  natural  gas 
producers  and  others  in  the  offshore 
pipeline  transportation  of  oil  and 


1  Also  released  as  News  Release  IR-1924, 
dated  December  30,  1977. 
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natural  gas.  These  assets  were  formerly 
included  in  Class  46.0. 

The  revised  asset  guideline  class,  the 
associated  asset  guideline  depreciation 
period  and  range,  and  annual  asset 
guideline  repair  allowance  percentage 
are  set  forth  in  Section  2  of  this  Reve¬ 
nue  Procedure. 

Sec.  2.  Asset  Guideline  Class, 
Asset  Guideline  Depreciation 
Period  and  Range,  and  Annual  As¬ 
set  Guideline  Repair  Allowance 
Percentage  for  Assets  Used  in  the 
Exploration  for  and  Production 
of  Petroleum  and  Natural  Gas 
Deposits. 

The  asset  guideline  class,  asset 
guideline  depreciation  period  and 
range,  and  the  annual  asset  guideline 
repair  allowance  percentage  are  pre¬ 
scribed  as  set  forth  below. 


Asset  Depreciation 

Range  (in  years) 

Annual 

Asset 

Asset 

Asset 

Guideline 

Guide¬ 

Guide¬ 

Repair 

line 

Lower 

line 

Upper 

Allowance 

Class 

Description  of  Assets  Included 

Limit 

Period 

Limit 

Percentage 

13.2  Exploration  for  and  Production  of  Petroleum  and 
Natural  Gas  Deposits: 

Includes  assets  used  by  petroleum  and  natural  gas 
producers  for  drilling  of  wells  and  production  of  petro¬ 
leum  and  natural  gas,  including  gathering  pipelines  and 
related  storage  facilities.  Also  includes  petroleum  and 
natural  gas  offshore  transportation  facilities  used  by  pro¬ 
ducers  and  others  consisting  of  platforms  (other  than 
drilling  platfonns  classified  in  Class  15.2),  compression 
and  pumping  equipment,  and  gathering  and  trans¬ 
mission  lines  to  the  first  onshore  transshipment  facility. 

The  assets  used  in  the  first  onshore  transshipment  facility  t 
are  also  included  and  consist  of  separation  equipment 
(used  for  separation  of  natural  gas,  liquids,  and  solids), 
compression  or  pumping  equipment  (other  than  equip¬ 
ment  classified  in  Class  49.23),  and  liquid  holding  or 
storage  facilities  (other  than  those  classified  in  Class 
49.25). 

Does  not  include  support  vessels -  11  14  17  4.5 
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Sec.  3.  Effect  on  Other  Docu¬ 
ments. 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
is  modified  by  the  prescription  of  re¬ 
vised  asset  guideline  class  13.2,  Ex¬ 
ploration  for  and  Production  of  Petro¬ 
leum  and  Natural  Gas  Deposits,  with 
the  associated  asset  guideline  depre¬ 
ciation  period  and  range  and  annual 
asset  guideline  repair  allowance  per¬ 
centage  as  set  forth  in  Section  2  of 
this  Revenue  Procedure.  Class  13.2, 
as  modified,  now  includes  offshore 
transportation  asset  formerly  included 
in  Class- 46.0. 

Sec.  4  Effective  Date. 

The  asset  guideline  class,  asset 
guideline  depreciation  period  and 
range,  and  the  annual  asset  guideline 
repair  allowance  percentage  for  the 
activity  class  set  forth  in  this  Revenue 
Procedure  are  effective  for  property 
first  placed  in  service  in  taxable  years 
beginning  after  December  31,  1976. 


26  CFR  601.204:  Changes  in  accounting 
periods  and  in  methods  of  accounting. 

( Also  Part  I,  Sections  446,  481,  805,  809, 
815;  1.446-1,  1.481-1,  1.805-4,  1.809-4, 
1.815-4.) 


Rev.  Proc.  79-26 

Section  1 .  Purpose. 

In  this  Revenue  Procedure,  the  As¬ 
sistant  Secretary  (Tax  Policy)  of  the 
Treasury  prescribes  certain  changes 
with  respect  to  the  Class  Life  Asset 
Depreciation  Range  System.  One  pur- 
pose  of  this  Revenue  Procedure  is  to 
establish  a  new  asset  guideline  class 
for  assets  used  in  waste  reduction  and 
resource  recovery  plants,  formerly  in¬ 
cluded  in  class  39.0,  an  asset  guideline 
depreciation  period  and  range,  and  an¬ 
nual  asset  guideline  repair  allowance 
percentage.  A  further  purpose  is  to 
modify  the  asset  guideline  deprecia¬ 
tion  period  and  range  for  asset  guide¬ 
line  class  00.4,  Industrial  Steam  and 
Electric  Generation  and/or  Distribu¬ 
tion  Systems,  and  to  prescribe  other 
clarified  asset  guideline  classes  con¬ 
taining  related  activities.  "These 
changes  are  adopted  pursuant  to  sec¬ 
tion  1.167 (a)-ll  of  the  Income  Tax 
Regulations. 


The  new  and  clarified  asset  guide¬ 
line  classes,  asset  guideline  deprecia¬ 
tion  periods  and  ranges,  and  annual 
asset  guideline  repair  allowance  per¬ 
centages  are  set  forth  in  Section  2  of 
this  Revenue  Procedure. 

Sec.  2.  Asset  Guideline  Classes, 
Asset  Depreciation  Periods  and 
Ranges,  and  Annual  Asset  Guide¬ 
line  Repair  Allowance  Percent¬ 
ages  for  Assets  Used  In  Waste 
Reduction  and  Resource  Recovery 
Plant,  Central  Steam  Utility  Pro¬ 
duction  and  Distribution,  Electric 
Utility  Steam  Production  Plant, 
Gas  Utility  Manufactured  Gas 
Production  Plants,  and  Industrial 
Steam  and  Electric  Generation 
and/or  Distribution  Systems. 

The  asset  guideline  classes,  asset 
guideline  depreciation  periods  and 
ranges,  and  annual  asset  guideline  re¬ 
pair  allowance  percentages  are  pre¬ 
scribed  as  set  forth  below. 


Asset  Depreciation 


Range  (in  years) 

Annual 

Asset 

Guideline 

Repair 

Allowance 

Percentage 

Asset 

Guide¬ 

line 

Class 

Description  of  Assets  Included 

Asset 

Guide- 

Lower  line 

Limit  Period 

Upper 

Limit 

00.4 

Industrial  Steam  and  Electric  Generation  and/or 

Distributioa  Systems : 

Includes  assets,  whether  such  assets  are  section  1245 
property  or  1250  property,  providing  such  assets  are  de¬ 
preciable,  used  in  the  production  and/or  distribution  of 
electricity  with  rated  total  capacity  in  excess  of  500  Kilo¬ 
watts  and/or  assets  used  in  the  production  and/or  dis¬ 
tribution  6f  steam  with  rated  total  capacity  in  excess  of 
12,500  pounds  per  hour  for  use  by  the  taxpayer  in  his  in¬ 
dustrial  manufacturing  process  or  plant  activity  aitd  not 
ordinarily  available  for  sale  to  others.  Does  not  include 
buildings  and  structural  components  as  defined  in  sec¬ 
tion  1.48-1  (e)  of  the  regulations.  Assets  used  to  generate 
and/or  distribute  electricity  or  steam  of  the  type  de¬ 
scribed  above  but  of  lesser  rated  capacity  are  not  in¬ 
cluded,  but  are  included  in  the  appropriate  manufactur¬ 
ing  equipment  classes  elsewhere  specified.  Also  includes 


Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28, 1980  /  Rules  and  Regulations_ 50209 


Asset  Depreciation 

Range  (in years) 

Annual 

Asset 

Asset 

Asset 

Guideline 

Guide- 

— 

Guide- 

Repair 

line 

Lower  line  Upper 

Allowance 

Class 

Description  of  Assets  Included 

Limit  Period  Limit 

Percentage 

electric  generating  and  steam  distribution  assets,  which 
may  utilize  steam  produced  by  a  waste  reduction  and 
resource  recovery  plant,  used  by  the  taxpayer  in  his  in¬ 
dustrial  manufacturing  process  or  plant  activity.  Steam 
and  chemical  recovery  boiler  systems  used  for  the  re¬ 
covery  and  regeneration  of  chemicals  used  in  manufac¬ 
turing,  with  rated  capacity  in  excess  of  that  described 
above,  with  specifically  related  distribution  and  return 
systems  are  not  included  but  are  included  in  appropriate 
manufacturing  equipment  classes  elsewhere  specified.  An 
example  of  an  excluded  steam  and  chemical  recovery 
boiler  system  is  that  used  in  the  pulp  and  paper  manu¬ 
facturing  industry _  17.5  22  26.5  2.5 


49.13  Electric  Utility  Steam  Production  Plant: 

Includes  assets  used  in  the  steam  power  production  of 
electricity  for  sale,  combustion  turbines  operated  in  a 
combined  cycle  with  a  conventional  steam  unit  and  re¬ 
lated  land  improvements.  Also  includes  package  boilers, 
electric  generators  and  related  assets  such  as  electricity 
and  steam  distribution  systems  as  used  by  a  waste  reduc¬ 
tion  and  resource  recovery  plant  if  the  steam  or  electric¬ 
ity  is  normally  for  sale  to  others _ _  22.5  28  33.5  5.0 


49.221  Gas  Utility  Manufactured  Gas  Production  Plants: 

Includes  assets  used  in  the  manufacture  of  gas  having 
chemical  and/or  physical  properties  which  do  not  permit 
complete  interchangeability  with  domestic  natural  gas. 

Does  not  include  gas  producing  systems  and  related  sys¬ 
tems  used  in  waste  reduction  and  resource  recovery 

plants  which  are  elsewhere  classified _ -  24  30  36  2.0 


49.4  Central  Steam  Utility  Production  and  Distribution: 

Includes  assets  used  in  the  production  and  distribution 
of  steam  for  sale.  Does  not  include  assets  used  in  waste 
reduction  and  resource  recovery  plants  which  are  else¬ 
where  classified -  22.5  28  33.5  2.5 
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Asset  Depreciation 
Range  (in  years) 


Asset 

Guide¬ 

line 

Class 


Description  of  Assets  Included 


Lower 

Limit 


Asset 

Guide¬ 

line 

Period 


Upper 

Limit 


Annual 

Asset 

Guideline 

Repair 

Allowance 

Percentage 


49.5  Waste  Reduction  and  Resource  Recovery  Plants: 

Includes  assets  used  in  the  conservation  of  refuse  or 
other  solid  waste  or  biomass  to  heat  or  to  a  solid,  liquid, 
or  gaseous  fuel.  Also  includes  all  process  plant  equipment 
and  structures  at  the  site  used  to  receive,  handle,  collect, 
and  process  refuse  or  other  solid  waste  or  biomass  to  a 
solid,  liquid,  or  gaseous  fuel  or  to  handle  and  bum  refuse 
or  other  solid  waste  or  biomass  in  a  waterwall  combus¬ 
tion  system,  oil  or  gas  pyrolysis  system,  or  refuse  derived 
fuel  system  to  create  hot  water,  gas,  steam  and  electricity. 
Includes  material  recovery  and  support  assets  used  in 
refuse  or  solid  refuse  or  solid  waste  receiving,  collecting, 
handling,  sorting,  shredding,  classifying,  and  separation 
systems.  Does  not  include  any  package  boilers,  or  electric 
generators  and  related  assets  such  as  electricity,  hot 
water,  steam  and  manufactured  gas  production  plants 
classified  in  classes  00.4,  49.13,  49.221,  and  49.4.  Does 
include,  however,  all  other  utilities  such  as  water  supply 
and  treatment  facilities,  ash  handling  and  other  related 
land  improvements  of  a  waste  reduction  and  resource 
recovery  plant _ 


10 


12 


15.0 


Sec.  3.  Effect  On  Other 
Documents. 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
is  modified  by  the  establishment  of  the 
new  asset  guideline  class  49.5,  Waste 
Reduction  and  Resource  Recovery 
Plant,  with  an  asset  guideline  depre¬ 
ciation  period,  range,  and  annual  asset 
guideline  repair  allowance  percentage. 
This  new  class  modifies  the  content  qf 
assets  guideline  class  39.0,  Manufac¬ 
ture  of  Athletic,  Jewelry  and  Other 
Goods.  Rev.  Proc.  77-10  is  modified  by 
the  revision  of  guideline  class  00.4. 
Industrial  Steam  and  Electric  Genera¬ 
tion  and/or  Distribution  Systems,  and 
its  asset  guideline  depreciation  period 
and  range,  and  by  revisions  of  related 
activities  described  in  guideline  c  lasses 
49.13,  Electric  Utility  Steam  Produc¬ 
tion  Plant,  49.221,  Gas  Utility  Manu¬ 
factured  Gas  Production  Plants  and 
49.4,  Central  Steam  Utility  Production 
and  Distribution. 


Sec.  4.  Effective  Date. 

The  revisions  set  forth  in  this  Reve¬ 
nue  Procedure  are  effective  for  prop¬ 
erty  first  placed  in  service  in  taxable 
years  beginning  after  December  31, 
1978. 

26  CFR  601.105 :  Examination  of  returns 
and  claims  for  refund,  credit,  or  abatement ; 
determination  of  correct  tax  liability. 

{ Also  Part  I,  Section  167;  1. /67(a)-//.) 

Rev.  Proc.  79-35 

Section  1.  Purpose. 

The  Assistant  Secretary  (Tax  Policy) 
of  the  Treasury  prescribes,  in  this 
Revenue  Procedure,  under  section 
1.167 (a)-l  1  of  the  Income  Tax  Regu¬ 
lations,  a  revised  class  28.0,  Manufac¬ 
ture  of  Chemicals  and  Allied  Products, 
with  an  associated  asset  guideline 
period  and  ranges,  and  annual  asset 
guideline  repair  allowance  percentage; 
and  a  revised  class  38.0,  Manufacture 


of  Professional,  Scientific  and  Con¬ 
trolling  Instruments. 

The  revised  guideline  classes,  and 
associated  asset  guideline  depreciation 
periods,  asset  depreciation  ranges,  and 
annual  asset  guideline  repair  allow¬ 
ance  percentages  are  set  forth  in  Sec¬ 
tion  2  of  this  Revenue  Procedure. 

Sec.  2.  Asset  Guideline  Classes 
and  Periods,  Asset  Depreciation 

Rances,  and  Annual  Asset  Guide¬ 
line  Repair  Allowance  Percent- 
aces  for  Assets  Used  in  the  Man¬ 
ufacture  of  Chemicals  and  Allied 
Products  and  in  the  Manufacture 
of  Professional,  Scientific  and 
Controlling  Instruments. 

The  asset  guideline  classes,  asset 
guideline  depreciation  periods  and 
ranges,  and  annual  asset  guideline  re¬ 
pair  allowance  percentages  are  pre¬ 
scribed  as  set  forth  below. 
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28.0 


38.0 


Asset  Depreciation 
Range  (in  years) 


Asset 

Guide¬ 

line 

Class 


Description  of  Assets  Included 


Lower 

Limit 


Asset 

Guide¬ 

line 

Period 


Upper 

Limit 


Annual 

Asset 

Guideline 

Repair 

Allowance 

Percentage 


Manufacture  of  Chemicals  and  Allied  Products: 

Includes  assets  used  to  manufacture  basic  organic  and 
inorganic  chemicals;  chemical  products  to  be  used  in 
further  manufacture,  such  as  synthetic  fibers  and  plastics 
materials;  and  finished  chemical  products. 

Includes  assets  used  to  further  process  man-made  fibers, 
to  manufacture  plastic  film,  and  to  manufacture  non- 
woven  fabrics,  when  such  assets  are  located  in  the  same 
plant  in  an  integrated  operation  with  chemical  products 
producing  assets.  Also  includes  assets  used  to  manufac¬ 
ture  photographic  supplies,  such  as  film,  photographic 
paper,  sensitized  photographic  paper,  and  developing 
chemicals. 

Includes  all  land  improvements  associated  with  plant 
site  or  production  processes,  such  as  effluent  ponds  and 
canals,  provided  such  land  improvements  are  depreciable 
but  does  not  include  buildings  and  structural  components 
as  defined  in  section  1.48-1  (e)  of  the  regulations. 

Does  not  include  assets  used  in  the  manufacture  of 
finished  rubber  and  plastic  products  or  in  the  production 
of  natural  gas  products,  butane,  propane,  and  byproducts 
of  natural  gas  production  plants 


Manufacture  of  Professional,  Scientific,  and  Controlling 
Instruments: 

Includes  assets  used  in  the  manufacture  of  mechanical 
measuring,  engineering,  laboratory  and  scientific  research 
instruments,  optical  instruments  and  lenses;  surgical, 
medical,  and  dental  instruments,  equipment  and  sup¬ 
plies;  ophthalmic  goods,  photographic  equipment,  and 
watches  and  clocks _ 


7.5 


9.5 


11.5 


12.5 


9.5 


12.0 


14.5 


5.5 


Sec.  3.  Effect  on  Other  Docu¬ 
ments. 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
is  modified  by  the  establishment  of  a 
levised  guideline  class  28.0,  Manu¬ 
facture  of  Chemicals  and  Allied  Prod¬ 
ucts,  with  revised  asset  guideline  period 
and  ranges,  and  an  annual  asset  guide¬ 
line  repair  allowance  percentage  and  a 
revised  guidelines  class  38.0,  Manu¬ 
facture  of  Professional,  Scientific,  and 
Controlling  Instruments.  Revised  class 
28.0  includes  assets  used  to  manufac¬ 
ture  photographic  supplies  which  were 
formerly  in  Class  38.0,  Manufacture  of 
Professional,  Scientific  and  Controlling 
Instruments,  as  well  as  land  improve¬ 
ment  assets  formerly  included  in  class 
00.3,  Land  Improvements. 


Sec.  4.  Effective  Date. 

The  revisions  set  forth  in  this  Reve¬ 
nue  Procedure  are  effective  for  prop¬ 
erty  placed  in  service  in  taxable  years 
beginning  after  December  31,  1978. 

26  CFR  6 01  105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liabil¬ 
ity. 

(Also  Part  I,  Section  167;  1 .167 (a)-l I .) 

Rev.  Proc.  79-41 

Section  1.  Purpose 

In  this  Revenue  Procedure,  the  As¬ 
sistant  Secretary  (Tax  Policy)  of  the 
Treasury  prescribes  certain  changes 
with  respect  to  the  Class  Life  Asset 
Depieciation  Range  System.  One  pur¬ 
pose  of  this  Revenue  Procedure  is  to 


eliminate  existing  asset  guideline 
(lasses  33.1  (Manufacture  of  Primary 
Ferrous  Metals)  and  33.11  (Manufac¬ 
ture  of  Primary  Ferrous  Metals — Spe¬ 
cial  Tools).  A  further  purpose  is  to 
establish  a  new  asset  guideline  class, 
depreciation  period  and  range,  and 
annual  repair  allowance  percentage  for 
assets  used  in  the  manufacture  of 
foundry  products,  formerly  included  in 
classes  33.1  and  33.11  (Rev.  Proc.  79- 
42,  relating  to  property  used  in  the 
manufacture  of  primary  steel  mill 
products,  prescribes  changes  for  the 
other  assets  formerly  included  in 
classes  33.1  and  33.11.)  These  changes 
are  adopted  pursuant  to  section  1.167 
(a) -11  of  the  Income  Tax  Regula¬ 
tions. 
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Sec.  2.  Asset  Guideline  Glass, 
Asset  Guideline  Depreciation 
Period  and  Range,  and  Annual  As¬ 
set  Guideline  Repair  Allowance 
Percentage  for  Assets  Used  in  the 
Manufacture  of  Foundry  Prod¬ 
ucts 


The  new  asset  guideline  class,  asset 
guideline  depreciation  period  and 
range,  and  the  annual  asset  guideline 
repair  allowance  percentage  are  pre¬ 
scribed  as  set  forth  below. 


- 

Asset  Depreciation  Range 
(in  years) 

Annual 

Asset 

Guide¬ 

line 

Repair 

Allow¬ 

ance 

Percent¬ 

age 

Asset 

Guide¬ 

line 

Class 

Description  of  Assets  Included 

Asset 

Guide- 

Lower  line 

Limit  Period 

Upper 

Limit 

33.3 

Manufacture  of  Foundry  Products: 

Includes  assets  used  in  the  casting  of  iron  and  steel,  including 
related  operations  such  as  molding  and  coremaking.  Also  in¬ 
cludes  assets  used  in  the  finishing  of  castings  and  pattern- 
making  when  performed  at  the  foundry,  all  special  tools  and 
related  land  improvements _ 

11  14 

17 

18 

Sec.  3.  Effect  on  Other 
Documents 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
as  modified,  is  further  modilied  by  the 
elimination  of  existing  asset  guide¬ 
line  classes  33.1  (Manufacture  of 
Primary  Ferrous  Metals)  and  33.11 
(Manufacture  of  Primary  Ferrous 
Metals  -Sjierial  Tools)  and  the  pre¬ 
scription  of  a  new  asset  guideline  class 
43  1  Manufacture  <»1  Foundry  Prod¬ 
uct';  with  a  new  a'set  guideline  de¬ 
pict  i.ition  period  and  range  and  an¬ 
nual  asset  guideline  repaii  percentage. 

Src.  4.  Effective  Date 

‘Ihe  revision  set  forth  in  this  Reve¬ 
nue  Procedure  is  effective  for  property 
placed  in  service  in  taxable  years 
ending  on  or  after  August  17,  1979. 

26  CFR  601.105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liabil¬ 
ity. 

(Also  Part  I,  Section  167;  I.167(a)-ll.) 


Rev.  Proc.  79-42 

Section  1 .  Purpose 

In  this  Revenue  Procedure,  die  As¬ 
sistant  Secretary  (Tax  Policy)  of  the 
Treasury  prescribes  certain  changes 
with  respect  to  the  Class  life  Asset 
Depreciation  Range  System,  lire  i*ur- 
pose  of  this  Revenue  Procedure  is  to 
establish  under  scetion  l.l67fa)-ll  of 
the  Income  Tax  Regulations  a  new 
asset  guideline  class,  depreciation 
period  and  range  and  annual  repair 
allowance  percentage  for  assets  used 
in  the  manufacture  of  primary  steel 
mill  products.  These  assets  were  for¬ 
merly  included  in  asset  guideline  classes 
33.1  (Manufacture  of  Primary  Fer¬ 
rous  Metals)  and  33.11  (Manufacture 
of  Primary  Ferrous  Metals — Special 
Tools). 

The  new  asset  guideline  class,  asset 
guideline  period  and  range,  and  an¬ 
nual  asset  guideline  repair  allowance 
percentage  are  set  forth  in  Section  2 
of  this  Revenue  Procedure. 


Sec.  2.  Asset  Guideline  Class, 
Asset  Guideline  Df.preciation 
Period  and  Ranch,  and  Annual 
Asset  Guideline  Repair  Allow¬ 
ance  Percentage  for  Assets  Used 
in  the  Manufacture  of  Primary 
Steel  Mijx  Products 

The  new  asset  guideline  class,  asset 
guideline  depreciation  period  and 
range,  and  the  annual  asset  guideline 
repair  allowance  percentage  are  pre¬ 
scribed  as  set  forth  below. 


Federal  Register  /  Vol.  45.  No.  146  /  Monday,  July  28, 1980  /  Rules  and  Regulations 


50213 


...  — - - - 

Annual 

Asset 

Asset 

% 

Asset  Depreciation  Range 
(in  years) 

Guide¬ 

line 

Repair 

Asset 

Allow- 

Guide- 

Guide- 

-  ance 

line 

Lower  line  Upper 

Percent- 

Class 

Description  of  Assets  Included 

Limit  Period  Limit 

age 

33.4  Manufacture  of  Primary  Steel  Mill  Products: 

Includes  assets  used  in  the  smelting,  reduction,  and  refining  of 
iron  and  steel  from  ore,  pig,  or  scrap;  the  rolling,  drawing 
and  alloying  of  steel;  the  manufacture  of  nails,  spikes, 
structural  shapes,  tubing,  wire,  and  cable.  Includes  assets 
used  by  steel  service  centers,  ferrous  metal  forges,  and  as¬ 
sets  used  in  coke  -production,  regardless  of  ownership.  Also 
includes  related  land  improvements  and  all  special  tools  used 

in  the  above  activities _  12  15  18  18 


Sec.  3.  Effect  on  Other 
Documents 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
as  modified,  is  further  modified  by  the 
prescription  of  a  new  asset  guideline 
class  33.4  (Manufacture  of  Primary 
Steel  Mill  Products),  with  a  new 
asset  guideline  depreciation  period 
and  range  and  annual  asset  guideline 
repair  percentage. 

Sec.  4.  Effective  Date 

This  revenue  procedure  is  effective 
for  assets  placed  in  service  during  a 
taxpayer’s  first  taxable  year  ending  on 
or  after  August  17,  1979  and  for  assets 
placed  in  service  during  the  four 
succeeding  consecutive  taxable  years. 
For  instance,  in  the  case  of  a  calendar 
year  taxpayer  this  revenue  procedure 
is  effective  for  assets  placed  in  service 
through  tiie  taxable  year  ending  De¬ 
cember  31,  1983. 

26  CFR  601.105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liabil¬ 
ity. 

( Also  Part  I,  Section  167 ;  1 .167 (a)-l I .) 

Rev.  Proc.  79-60 

Section  1.  Purpose. 

The  purpose  of  this  revenue  proce¬ 
dure  is  to  modify  section  2.02  (i)  of 
Rev.  Proc.  77-10,  1977-1  C.B.  548, 
which  provides  a  special  rule  of  appli¬ 
cation  regarding  certain  asset  guideline 
classes  and  subclasses  of  Class  Life 
Asset  Depreciation  Range  (CLADR) 
system. 


Section  2.  Background. 

.01  Section  1.167 (a) -1 1  (b)  (4)  (ii) 
of  the  Income  Tax  Regulations  pro¬ 
vides  that  when  asset  guideline  periods 
or  the  lower  limit  of  the  asset  depre¬ 
ciation  range  are  supplemented  or  re¬ 
vised,  the  asset  guideline  period  or 
lower  limit  of  the  asset  depreciation 
range  shall  not  be  longer  for  any  vin¬ 
tage  account  than  that  in  effect  for 
the  first. day  of  the  taxable  year. 

.02  If  a  new  class  is  established  by 
combining  a  class  with  long-lived  as¬ 
sets  and  a  subclass  with  short-lived 
assets,  the  asset  depreciation  range  of 
the  new  class  is  determined  by  weight¬ 
ing  the  lives  of  all  the  assets.  If  a  tax¬ 
payer  were  able  to  exclude  all  the 
short-lived  assets  from  the  new  class, 
the  lives  of  the  remaining  assets  would 
not  reflect  the  asset  depreciation  range 
of  the  new  class. 

Section  3.  Change. 

Section  2.02 (i)  of  Rev.  Proc.  77-10 
is  modified  to  read  as  follows: 

“It  is  expressly  provided  that  asset 
guideline  classes  and  subclasses  00.4, 
20.5,  30.11,  30.21,  32.11,  33.11,  33.21, 
34.01,  35.11,  35.21,  36.1 1,  37.12,  37.32, 
37.33,  and  49.121  are  part  of  existing 
activity  classes  to  which  the  assets  in¬ 
cluded  in  them  relate  as  stated  in  the 
revenue  procedures  establishing  these 
subclasses;  therefore,  assets  included  in 
these  classes  and  subclasses  are  not 
separately  subject  to  possible  exclusion 
from  an  election  to  apply  sections 
1.167 (a) -1 1  (b)  (4)  (ii)  and  1.167(a)- 
1 1  (b)  (5)  (v)  of  the  Income  Tax  Reg¬ 
ulations.” 


Section  4.  Application. 

The  following  examples  set  forth  the 
application  of  the  revision  of  section 
2.02 (i)  of  Rev.  Proc.  77-10: 

Example  1 

.  During  1979,  class  Y  (asset  depre¬ 
ciation  range,  11-17  years)  and  sub¬ 
class  Y.l  (asset  depreciation  range, 
4-6  years)  are  established  effective  for 
assets  placed  in  service  in  taxable  years 
ending  after  the  date  of  publication  of 
the  revenue  procedure  establishing 
classes  Y  and  Y.l.  The  assets  in  class 
Y  and  subclass  Y.l  formerly  were  in¬ 
cluded  in  class  X  (asset  depreciation 
range,  8-12  years).  For  the  first  tax¬ 
able  year  ending  after  the  date  of  pub¬ 
lication  of  the  revenue  procedure  es¬ 
tablishing  classes  Y  and  Y.l,  a  tax¬ 
payer  has  the  option  of  using  ( 1 )  class 
X  or  (2)  class  Y  and  subclass  Y.l.  The 
taxpayer  may  not  use  subclass  Y.l  for 
the  assets  described  in  that  subclass 
and  class  X  for  the  remaining  assets. 

Example  2 

During  1979,  class  Z  (asset  depre¬ 
ciation  range,  16-24  years)  is  estab¬ 
lished  effective  for  assets  placed  in 
service  in  taxable  years  ending  after 
the  date  of  publication  of  the  revenue 
procedure  establishing  class  Z.  The 
assets  in  this  class  formerly  were  in¬ 
cluded  in  class  W  (asset  depreciation 
range,  22-34  years),  and  subclass  W.l 
(asset  depreciation  range,  4-6  years). 
For  the  first  taxable  year  ending  after 
the  date  of  publication  of  the  revenue 
procedure  establishing  class  Z,  a  tax¬ 
payer  has  the  option  of  using  ( 1 )  class 
W  and  subclass  W.l  or  (2)  class  Z. 
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The  taxpayer  may  not  use  subclass  W.l 
for  the  assets  described  in  that  subclass 
and  class  Z  for  the  remaining  assets. 

Section  5.  Effect  on  Other  Doc¬ 
uments. 

Rev.  Proc.  77-10,  Section  2.02 (i)  is 
modified  to  the  extent  set  forth  in  sec¬ 
tion  3  of  this  Revenue  Procedure. 

Section  6.  Effective  Date. 

This  Revenue  Procedure  is  effective 
for  property  placed  in  service  in  tax¬ 
able  years  ending  after  December  3, 
1979,  the  date  of  publication  of  this 
Revenue  Procedure  in  the  Internal 
Revenue  Bulletin. 

26  CFR  601.105:  Examinations  of  returns 
and  claims  for  refund,  credit  or  abatement; 
determination  of  correct  tax  liability. 

( Also  Part  I,  Sections  167,  263;  1.167(a) - 
11,  1.263(f)-l.) 

Rev.  Proc.  79-64 

In  this  Revenue  Procedure,  the  As¬ 
sistant  Secretary  (Tax  Policy)  of  the 
Treasury  prescribes  a  revised  Annual 
Asset  Guideline  Repair  Allowance  Per¬ 


centage  for  Asset  Guideline  Class  40.1, 
Railroad  Machinery  and  Equipment, 
of  16.5.  This  change  is  effective  for 
taxable  years  ending  on  or  after  De¬ 
cember  31,  1979.  The  Description  of 
Assets  Included,  Asset  Guideline  Pe¬ 
riod,  and  Asset  Depreciation  Range 
of  Class  40.1  remain  unchanged.  -" 
Rev.  Proc.  77-10,  1977-1  C.B.  548, 
is  modified. 

26  CFR  601.105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liabU- 
ity. 

(Also  Part  I,  Section  167;  1.167 (a) -11.) 

Rev.  Proc.  79-65 

Section  1.  Purpose 

The  Assistant  Secretary  (Tax  Pol¬ 
icy)  of  the  Treasury  prescribes,  in  this 
Revenue  Procedure,  under  section 
1.167(a) -11  of  the  Income  Tax  Regu¬ 
lations,  a  revised  class  35.0,  Manufac¬ 
ture  of  Electrical  and  Non-Electrical 
Machinery  and  Other  Mechanical 


Asset 

guide¬ 

line 

class  Description  of  assets  included 

22.3  Manufacture  of  Carpets,  and  Dyeing,  Finishing,  and  Packaging  of 
Textile  Products  and  Manufacture  of  Medical  and  Dental  Supplies: 
Includes  assets  used  in  the  production  of  carpets,  rugs,  mats,  woven 
carpet  backing,  chenille,  and  other  tufted  products,  and  assets  used  in 
the  joining  together  of  backing  with  carpet  yarn  or  fabric.  Includes 
assets  used  in  washing,  scouring,  bleaching,  dyeing,  printing,  drying, 
and  similar  finishing  processes  applied  to  textile  fabrics,  yarns,  threads, 
and  other  textile  goods.  Includes  assets  used  in  the  production  and 
packaging  of  textile  products,  other  than  apparel,  by  creasing,  form¬ 
ing,  trimming,  cutting,  and  sewing,  such  as  the  preparation  of  carpet 
and  fabric  samples,  or  similar  joining  together  processes  (other  than  the 
production  of  scrim  reinforced  paper  products  and  laminated  paper 
products)  such  as  the  sewing  and  folding  of  hosiery  and  panty  hose, 
and  the  creasing,  folding,  trimming,  and  cutting  of  fabrics  to  produce 
nonwoven  products,  such  as  disposable  diapers  and  sanitary  products. 
Also  includes  assets  used  in  the  production  of  medical  and  dental  sup¬ 
plies  other  than  drugs  and  medicines.  Assets  used  in  the  manufacture 
of  nonwoven  carpet  backing,  and  hard  surface  floor  covering  such  as 
tile,  rubber,  and  cork,  are  elsewhere  classified _ 

35.0  Manufacture  of  Electrical  and  Non-Electrical  Machinery  and  Other 
Mechanical  Products: 

Includes  assets  used  to  manufacture  or  rebuild  finished  machinery  and 
equipment  and  replacement  parts  thereof  such  as  machine  tools,  gen¬ 
eral  industrial  and  special  industry  machinery,  electrical  power  gen¬ 
eration,  transmission,  and  distribution  systems,  space  heating,  cooling, 
and  refrigeration  systems,  commercial  and  home  appliances,  farm  and 
garden  machinery,  construction  machinery,  mining  and  oil  field  ma¬ 
chinery,  internal  combustion  engines  (except  those  elsewhere  classified), 
turbines  (except  those  that  power  airborne  vehicles),  batteries,  lamps 
and  lighting  fixtures,  carbon  and  graphite  products,  and  electro- 


Products;  a  new  class  36.0,  Manufac¬ 
ture  of  Electronic  Components,  Prod¬ 
ucts,  and  Systems;  and  a  revised  class 
22.3,  Manufacture  of  Carpets,  and 
Dyeing,  Finishing,  and  Packaging  of 
Textile  Products  and  Manufacture-  of 
Medical  and  Dental  Supplies. 

The  new  and  revised  asset  guideline 
classes,  and  associated  asset  guideline 
depreciation  periods,  asset  deprecia¬ 
tion  range  periods,  and  annual  asset 
guideline  repair  allowance  percentages 
are  set  forth  in  Section  2  of  this  Reve¬ 
nue  Procedure. 

Sec.  2.  Asset  Guideline  Classes, 
Asset  Guideline  Periods,  Asset 
Depreciation  Ranges,  and  Annual 
Asset  Guideline  Repair  Allow¬ 
ance  Percentages 

The  asset  guideline  classes,  asset 
guideline  periods,  asset  depreciation 
ranges,  and  annual  asset  guideline  re¬ 
pair  allowance  percentages  are  pre¬ 
scribed  as  set  forth  below. 


Asset  depreciation  range  Annual 

(in  years)  asset 

■■  "  ■  - 1  guideline 

Asset  repair 

Lower  guideline  Upper  allowance 

limit  period  limit  percentage 


7 


9 


11  15 
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Asset  depreciation  range  Annual 

(in  yean)  asset 

Asset  "■  -■  -  guideline 

guide-  Asset  repair 

line  Lower  guideline  Upper  allowance 


class  Description  of  assets  included  limit  period  limit  percentage 

mechanical  and  mechanical  products  including  business  machines, 
instruments,  watches  and  clocks,  vending  and  amusement  machines, 
photographic  equipment,  medical  and  dental  equipment  and  appli¬ 
ances,  and  ophthalmic  goods.  Includes  assets  used  by  manufacturers  or 
rebuilders  of  such  finished  machinery  and  equipment  in  activities 
elsewhere  classified  such  as  the  manufacture  of  castings,  forgings, 
rubber  and  plastic  products,  electronic  subassemblies  or  other  manu¬ 
facturing  activities  if  the  interim  products  are  used  by  the  same  manu¬ 
facturer  primarily  in  the  manufacture,  assembly,  or  rebuilding  of  such 
finished  machinery  and  equipment.  Does  not  include  assets  used  in 
mining,  assets  used  in  the  manufacture  of  primary  ferrous  and  non- 
ferrous  metals,  assets  included  in  guideline  class  00.11  through  00.4 

and  assets  elsewhere  classified _ _  8  10  12  11 

36.0  Manufacture  of  Electronic  Components,  Products,  and  Systems: 

Includes  assets  used  in  the  manufacture  of  electronic  communication, 
computation,  instrumentation  and  control  systems,  including  airborne 
applications;  also  includes  assets  used  in  the  manufacture  of  electronic 
products  such  as  frequency  and  amplitude  modulated  transmitters  and 
receivers,  electronic  switching  stations,  television  cameras,  video  re¬ 
corders,  record  players  and  tape  recorders,  computers  and  computer 
peripheral  machines,  and  electronic  instruments,  watches,  and  clocks; 
also  includes  assets  used  in  the  manufacture  of  components,  provided 
their  primary  use  is  in  products  and  systems  defined  above  such  as 
semiconductors,  electron  tubes,  capacitors,  coils,  resistors,  printed  cir¬ 
cuit  substrates,  switches,  harness  cables,  lasers,  fiber  optic  devices,  and 
magnetic  media  devices.  Specifically  excludes  assets  used  to  manufac¬ 
ture  electronic  products  and  components,  photocopiers,  typewriters, 
postage  meters  and  other  electromechanical  and  mechanical  business 

machines  and  instruments  that  are  elsewhere  classified _  5  6  7  8 


Sec.  3.  Effect  on  Other 
Documents 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
as  revised  by  Rev.  Proc.  78-4,  1978-1 
C.B.  555,  and  by  Rev.  Proc  79-35, 
1979-29  I.R.B.  13,  is  modified  by  the 
revision  of  class  35.0,  Manufacture  of 
Machinery,  and  deletion  of  classes 

36.1,  Manufacture  of  Electrical 
Equipment;  36.11,  Manufacture  of 
Electrical  Equipment — Special  Tools; 

36.2,  Manufacture  of  Electronic  Prod¬ 
ucts;  and  38.0,  Manufacture  of  Pro¬ 
fessional,  Scientific,  and  Controlling 
Instruments. 

Rev.  Proc.  77-10,  as  subsequently 
modified,  is  revised  by  the  revision 
and  new  designation  of  class  35.0  as 
Manufacture  of  Electrical  and  Non- 
Electrical  Machinery  and  Other 
Mechanical  Products.  Revised  class 
35.0  includes  assets  used  to  manufac¬ 
ture  machinery  formerly  included  in 


that  class,  assets  used  to  manufacture 
electrical  equipment  formerly  in¬ 
cluded  in  classes  36.1  and  36.11,  and 
assets  used  to  manufacture  electro¬ 
mechanical  and  mechanical  products 
including  instruments,  medical  and 
dental  equipment  and  appliances, 
photographic  equipment,  and  oph¬ 
thalmic  goods  fonnerly  included  in 
class  38.0. 

Rev.  Proc.  77-10  is  also  revised  by 
the  prescription  of  new  class  36.0, 
Manufacture  of  Electronic  Compo¬ 
nents,  Products,  and  Systems.  New 
class  36.0  includes  assets  used  to 
manufacture  electronic  products,  com¬ 
ponents  and  accessories  formerly  in¬ 
cluded  in  classes  36.1  and  36.11, 
electronic  products  formerly  included 
in  class  36.2,  and  electronic  instru¬ 
ments,  watches,  and  clocks  formerly 
included  in  class  38.0. 


Rev.  Proc.  77-10  is  also  modified 
by  the  revision  of  class  22.3,  now 
designated  Manufacture  of  Carpets, 
and  Dyeing,  Finishing,  and  Packaging 
of  Textile  Products  and  Manufacture 
of  Medical  and  Dental  Supplies.  Re¬ 
vised  class  22.3  includes  assets  used  to 
manufacture  medical  and  dental  sup¬ 
plies  that  were  formerly  included  in 
class  38.0. 

Sec.  4.  Effective  Date 

This  Revenue  Procedure  is  effective 
for  assets  placed  in  service  in  taxable 
years  ending  on  or  after  December  31, 
1979. 

26  CiR  6 01.105:  Examination  of  returns 
and  claims  for  refund,  credit,  or  abate¬ 
ment;  determination  of  correct  tax  liability. 
(Also  Part  I,  Section  167;  /./67(a)-//.) 
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Rev.  Proc.  80-15 

Section  1.  Purpose 
•In  this  revenue  procedure,  the  As¬ 
sistant  Secretary  (Tax  Policy)  of  the 
Treasury  prescribes  certain  changes 
with  respect  to  the  Class  Life  Asset 
Depreciation  Range  System.  One  pur¬ 
pose  of  this  Revenue  Procedure  is  to 
establish  under  section  1.167(a) -11  of 
the  Income  Tax  Regulations  a  new 
class  57.0,  Distributive  Trades  and 
Services,  and  a  new  class  57.1,  Dis¬ 
tributive  Trades  and  Services— Bill¬ 
boards,  Service  Station  Buildings  and 
Petroleum  Marketing  Land  Improve¬ 
ments.  A  further  purpose  is  to  clarify 


the  description  of  assets  included  in 
class  00.12,  Information  Systems. 

Class  57.0  includes  assets  formerly 
included  in  classes  13.4,  Marketing  of 
Petroleum  and  Petroleum  Products 
(section  1245  property),  50.0,  Whole¬ 
sale  and  Retail  Trade,  70.2,  Personal 
and  Professional  Services,  and  50.1 
and  70.21  (Service  Assets).  Class  57.1 
includes  assets  formerly  included  in 
class  13.4,  Marketing  of  Petroleum 
and  Petroleum  Products  (Section  1250 
property,  including  service  station 
buildings  and  all  depreciable  land  im¬ 
provements)  . 


The  new  and  clarified  asset  guide¬ 
line  classes,  and  associated  asset  guide¬ 
line  depreciation  periods,  asset  depre¬ 
ciation  ranges,  and  annual  asset  guide¬ 
line  repair  allowance  percentages  are 
set  forth  in  Section  2  of  this  Revenue 
Procedure. 

Sec.  2.  Asset  Guideline  Classes, 
Asset  Guideline  Periods,  Asset 
Depreciation  Ranges,  and  Annual 
Asset  Guideline  Repair  Allqw- 
ance  Percentages 

The  asset  guideline  classes,  asset 
guideline  periods,  asset  depreciation 
ranges,  and  annual  asset  guideline  re¬ 
pair  allowance  percentages  are  pre¬ 
scribed  as  set  forth  below. 


Asset 
Guide¬ 
line  Description  of  Assets  Included 

Class 


Asset  Depreciation  Annual 

Range  (in  years)  Asset 

Asset  Guideline 

Guide-  Repair 

Lower  line  Upper  Allowance 

Limit  Period  Limit  Percentage 


00.12  Information  Systems: 

Includes  computers  and  their  peripheral  equipment  used  in 
administering  normal  business  transactions  and  the  maintenance 
of  business  records,  their  retrieval  and  analysis.  Information  sys¬ 
tems  are  defined  as: 

1)  Computers:  A  computer  is  an  electronically  activated  device 
capable  of  accepting  information,  applying  prescribed  processes 
to  the  information,  and  supplying  the  results  of  these  processes 
with  or  without  human  intervention.  It  usually  consists  of  a 
central  processing  unit  containing  extensive  storage,  logic,  arith¬ 
metic,  and  control  capabilities.  Excluded  from  this  category  are 
adding  machines,  electronic  desk  calculators,  etc. 


2)  Peripheral  equipment  consists  of  the  auxiliary  machines  that 
may  be  placed  under  control  of  the  central  processing  unit.  Non¬ 
limiting  examples  are:  Card  readers,  card  punches,  magnetic 
tape  feeds,  high  speed  printers,  optical  character  readers,  tape 
cassettes,  mass  storage  units,  paper  tape  equipment,  keypunches, 
data  entry  devices,  teleprinters,  terminals,  tape  drives,  disc 
drives,  disc  files,  disc  packs,  visual  image  projector  tubes,  card 
sorters,  plotters,  and  collators.  Peripheral  equipment  may  be 
used  on-line  or  off-line. 


Does  not  include  equipment  that  is  an  integral  part  of  other 
capital  equipment  that  is  included  in  other  CLADR  classes  of 
economic  activity,  i.e.,  computers  used  primarily  for  process  or 
production  control,  switching,  channeling,  and  automating  dis¬ 
tributive  trades  and  services  such  as  point  of  sale  (POS)  com¬ 
puter  systems _ _  5  6  7  7.5 


57.0  Distributive  Trades  and  Services: 

Includes  assets  used  in  wholesale  and  retail  trade,  and  per¬ 
sonal  and  professional  services.  Includes  Section  1245  assets 

used  in  marketing  petroleum  and  petroleum  products _ -  7  9  11  8 
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Asset  Depreciation 

Annual 

Range  (in  years) 

Asset 

Asset 

Asset 

Guideline 

Guide- 

Guide- 

Repair 

line 

Description  of  Assets  Included 

Lower  line  Upper 

Allowance 

Class 

Limit  Period  Limit 

Percentage 

57.1  Disrtibutive  Trades  and  Services — Billboard,  Service  Station 
Buildings  and  Petroleum  Marketing  Land  Improvements: 

Includes  section  1250  assets,  including  service  station  build¬ 
ings  and  depreciable  land  improvements,  whether  section  1245 
property  or  section  1250  property,  used  in  the  marketing  of 
petroleum  and  petroleum  products,  but  not  including  any  of 
these  facilities  related  to  petroleum  and  natural  gas  trunk  pipe¬ 
lines.  Includes  car  wash  buildings  and  related  land  improve¬ 
ments.  Includes  billboards,  whether  such  assets  are  section  1245 
*  property  or  section  1250  projicrty. 

Excludes  all  other  land  improvements,  buildings  and  struc¬ 
tural  components  as  defined  in  section  1.48-1  (e)  of  the  regula¬ 
tions  _ _ _  16  20  24  5 


Sec.  3.  Effect  on  Other 
Documents 

Rev.  Proc.  77-10,  1977-1  C.B.  548, 
as  modified,  is  further  modified  by  the 
deletion  of  classes  13.4,  Marketing  of 
Petroleum  and  Petroleum  Products; 
50.0,  Wholesale  and  Retail  Trade; 
50.1,  Wholesale  and  Retail  Trade 
Service  Assets:  70.2,  Personal  and  Pro¬ 
fessional  Services;  and  70.21,  Per¬ 


sonal  and  Professional  Services  Serv¬ 
ice  Assets. 

Rev.  Proc.  77-10,  as  subsequently 
modified,  is  revised  by  the  prescrip¬ 
tion  of  new  classes  57.0,  Distributive 
Trades  and  Services,  and  57.1,  Dis¬ 
tributive  Trades  and  Services- -Bill¬ 
boards,  Service  Station  Buildings  and 
Petroleum  Marketing  Land  Improve¬ 
ments,  and  the  clarification  of  class 
00.12,  Information  Systems. 


Sec.  4.  Effective  Date 

This  revenue  procedure  is  effective 
for  assets  placed  in  service  in  taxable 
years  ending  on  or  after  April  28, 
1980.  For  taxable  years  ending  prior 
to  April  28,  1980,  distributive  trades 
and  services  automated  equipment 
such  as  POS  computer  systems  de¬ 
scribed  herein  are  properly  classified 
in  asset  guideline  class  00.12,  50.0,  or 
70.2,  depending  upon  which  class  was 
selected  by  the  taxpayer  on  its  origi¬ 
nal  return. 
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board  and  pressing  the  “return"  key 
same  procedure  applies  to  the  code  i 

The  interest  rate  entered  into  the  computer  is  (8).  After  every  entry,  push  "return." 


IS  THIS  AN  INITIAL  PENALTY  CALCULATION 

OR  A  POST-COMPLIANCE  SETTLEMENT  CALCULATION? 

O-INITIAL  t  i=post-compliance: 
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If  this  portion  differs  from  the  original  estimate,  the  interest 
rate  must  be  adjusted  as  discussed  below. 
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Average  Monthly  Operating  and  Maintenance  (9412)  —  After  these  data  are  provided ,  the  computer  program 

will  ask  for  data  on  the  actual  penalty  payments  made  by  the  firm 
and  the  month  in  which  each  payment  was  made.  The  data  are 
entered  in  the  following  manner. 
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EXHIBIT  IV-6 

THE  POST-COMPLIANCE  SETTLEMENT 
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50241 


APPENDIX  C  -  COMPUTER  PROGRAM 
Note : 

After  Administration  Docket  EN79-1  was  closed,  a  technical 
error  was  found  in  the  computer  program  contained  in  Appendix  C. 
The  effect  of  the  error  was  that  the  computer  program  did  not 
conform  to  the  Technical  Support  Document's  (Appendix  A) 
provisions  for  computing  the  investment  tax  credit  when  a 
source  uses  industrial  development  bonds  and  rapid  amortization. 
A  corrected  Appendix  C  has  been  placed  in  the  docket.  Appendix  C 
as  it  appears  below  contains  the  corrected  program. 
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THIS  PROGRAM  COMPUTES  IHfc  NONCUMPL IANCE  PENALTY 
PRESCR  1BED  IN  SECTION  120  UP  THE  CLEAN  AIK  ACI  • 

IT  MAS  MKIlltrN  BY  ICS  MANAGEMENT  GROUP,  INC., 
NASHV I  LLt  ,  TENNESSEE,  UNDER  CUNIRACI  MIIH  I  HE 
UN1IEO  SI AVtS  ENVIRONMENTAL  PROTECTION  AGENCY • 


8. 

C 

V. 

C 

THE  PKUGRAH  FOLLOWS  CLOSELY  1HE  TECHNICAL  SUPPUK 1 

10. 

C 

DOCUMENT  UESCK1PI1UN  06  THE  CALCULATION  06 

11. 

C 

SECTION  120  NUNLOMPL I ANCE  PENALTIES. 

12. 

C 

13. 

C 

14. 

C 

15. 

c 

VARIABLE  DICTIONARY 

16  . 

t 

17. 

c 

VECTORS 

10. 

c 

ACI  J! 

ADJUSTED  CAPITAL  COMPONENT  IN  MONTH  J 

19. 

c 

AOtJI 

ADJUSTED  0  b  H  COMPONENT  IN  MONTH  J 

20. 

l 

BOOK (0 1 

REMAINING  BOOR  VALUE  IN  MUNIH  J 

21. 

c 

DCK.J) 

DEPRECIATION  FRACTION  IN  MONTH  J,  TYPE  K 

22. 

c 

UEPtJI 

DEPRECIATION  TAX  SAVINGS  IN  YEAR  J 

23. 

c 

DELTA! Jl 

RECOMPUTED  PENALTY  LESS  AMOUNT  PAID 

24. 

c 

OEPCUHf J» 

CUMULATIVE  DEPRECIATION  IN  MONTH  J 

25. 

t 

01 VI J) 

PREFERRED  S1UCK  DIVIDENDS  PAID 

26. 

c 

AT  END  OF  HUNTH  J 

27. 

L 

IN1KJI 

INITIAL  INVESTMENT  IN  MON IH  J 

20. 

C 

INTIJI 

INTEREST  PAID  AT  END  OF  MONTH  J 

29. 

c 

HCMJI 

CASH  FLUM  IN  MONTH  J  -  ON  TIME  CASE 

30. 

c 

MCFPtJ  1 

CASH  FLUM  IN  MONTH  J  -  DELAY  CASE 

31. 

c 

NCR  t Jl 

CAPITAL  RELATED  EXPENDITURES  IN  MONTH  J 

32. 

c 

OHtJI 

URN  EXPENSE  AT  END  OF  MUNIH  J 

33. 

c 

PtJI 

PENALTY  PAYMENT  DUE  IN  MONTH  J 

34. 

c 

PAID ( J I 

PENALTY  ACTUALLY  PA10  IN  MONTH  J 

35. 

c 

PRINtJI 

PRINCIPAL  REPAYMENT  AT  ENU  OF 

36. 

c 

YEAR  J 

37. 

c 

PRNOUlt Jl 

PRINCIPAL  OUTSTANDING  AT  THE  BEGINNING 

30. 

c 

UF  MONTH  J 

39. 

b 

PRECAP tJ| 

PRE-CUMPC1ANCE  CAP  EXP  IN  MONTH  J 

40. 

b 

PREFCJI 

PREFERRED  STUCK  REDEEMED  AT  END  OF 

41. 

c 

MUNIH  J 

42. 

c 

PRFOOIIJ) 

PREFERRED  STUCK  OUTSTANDING  AT  BEGINNING 

43. 

c 

UF  MUNIH  J 

44. 

c 

PROMtJI 

P RE •COMPLIANCE  URN  EXP  IN  MONTH  J 

45. 

c 

PVMCFC Jl 

PRESENT  VALUE  UF  CASH  FLOWS  IN  MUNIH  J 

46. 

c 

QUARTI Jl 

UUAKIEKLY  PENALTY  DOE  IN  HUNTH  J 

47. 

c 

SCtJI 

EQUIVALENT  CAP11AL  COMPONENT  IN  MONTH  J 

48. 

c 

SOU) 

EQUIVALENT  URN  COMPONENT  IN  MONTH  J 

49. 

c 

X(JI 

FRACTION  UF  CAPITAL  SPENT  PR I UK  IU  MONTH 

50. 

c 

VtJI 

PRESENT  VALUE  OF  U  t  M  EXPENSE  IN  MUNIH 

51. 

b 

2 1  Jl 

DELIAtJI  ADJUSTED  TO  COMPLIANCE  DATE 

52. 

c 

53. 

b 

VARIABLES 

54. 

c 

AN  AOJOSIEO  0  b  N  PENALTY 

55. 

•  c 

B  OEB 1  FRACTION  OF  CAPITAL  STROCIUKE 

56. 

c 

CUHOEP  FKACI10N  OF  ASSET  ALREADY  0EPKEL1A IED 

57. 

c 

OBTSHK  UEBI  SHAKE  OF  CAPITAL  INVESINEN 1  (SI 

50. 

c 

DO  HON IHS 

FROM  COMPLIANCE  DATE  TO  SETTLEMENT 

59. 

c 

ODIV  D0NN1 

INDICATING  CUS1S  DIV10E0  BY  1000 

60. 

b 

OLIH  DOHHY 

INDICATING  LIMITED  LIFE  FACILITY 

61. 

b 

OLOUP  DUMMY 

INDICATING  VARIABLES  BEING  CHANGED 

uooooioo 

C0000200 
00000300 
00000400 
00000500 
00000600 
00000700 
00000900 
00001000 
00001100 
00001200 
00001300 
00001400 
00001500 
00001600 
00001700 
00001800 
00001900 
00002000 
00002050 
00002100 
00002200 
00002600 
00002650 
00002700 
00002000 
00002859 
00002900 
00003010 
00003020 
00003030 
00003040 
00003100 
00003200 
00003300 
00003400 
00003500 
00003600 
00003700 
00003800 
00003900 
00004000 
00004100 
00004200 
00004250 
00004300 
00004400 
00004500 
00004  700 
00004800 
00004900 
00005000 
00005100 
00005150 
00005200 
00005300 
00005400 
00005500 
00005600 
00005100 
00005800 
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62. 

t 

ULUMP 

UUHMY  1NU1CAI1NG  A  LUMP  SOM  SE 1 ILEMENI 

63. 

L 

□POST 

OUMMY  INOlLAf 1NG  PUS1-CUMPL1ANCE  StITLEMENI 

64. 

C 

E 

U1SCUUNI  RA1E 

66. 

C 

El 

U1SCUUNI  KA1E  UN  MUNIHLY  BASIS 

66  • 

C 

E4 

U1SL00N1  RAIL  UN  A  OUAKTERLV  BASIS 

67. 

C 

El 

EQUITY  SHARE  UP  CAPITAL  INVESTMENT  ($> 

68. 

C 

F 

PREFERRED  STUCK  PRAL11UN  UP  CAP11AL  STRUCTURE 

69. 

C 

F 108 

PRAC11UN  FINANCED  8Y  INDUSTRIAL  DEVELOPMENT  BUNDS 

70. 

C 

FKAP1D 

PRACI1UN  UP  DEPRECIATION  SUBJECT  1U  RAP10 

71. 

c 

AMORTIZATION 

72. 

c 

I 

PURECAS1  1NPLAI1UN  RATE 

73. 

t 

11 

1NPLAI1UN  RAIE  UN  MUNIHLY  BASIS 

74. 

c 

14 

1NPLA11UN  RAIE  UN  A  QUARTERLY  BASIS 

96. 

c 

11 

CAPITAL  CUSI  IN  DOLLARS  1  INI  UAL  INVESTMENT) 

96. 

c 

I1UL0 

CAPITAL  CUSI  PUR  ULD  FACILITY 

77. 

c 

J 

INDEX  INDICATING  THE  YEAR 

98. 

c 

K 

INUEX  INDICATING  THE  YEAR 

99. 

c 

L 

PER1UD  UP  DELAYED  COMPLIANCE (MONTHS) 

80. 

c 

LOPP 

DELAY  BEPURE  INITIAL  PENALTY  PAYMENT  (HUNTHS) 

81. 

c 

LOIS 

DUMMY  INDICATING  0EPMEC1AI1UN  METHOD 

82. 

c 

80S 

MUNIRS  DELAY  IN  SET ILEMENI 

83. 

c 

NO 

INITIAL  MUNIHLY  U  6  M  EXPENSE  II) 

84. 

c 

NOOLO 

U  6  M  CUSI  FUR  ULO  FACILITY 

86. 

c 

NDEP 

DEPRECIATION  LIFE  (YEARS) 

86. 

c 

NLUOP 

NUMBER  UP  VARIABLES  IU  BE  CHANGED 

87. 

c 

NPP 

NUMBER  UP  PENALTY  PAYMENTS  ACTUALLY  MADE 

88. 

c 

NOSE 

USEFUL  LIFE  (YEARS) 

89. 

c 

NVAK 

VARIABLE  NUMBER  BEING  CHANGED 

90. 

c 

PVACK 

PRESENT  VALUE  UP  ANNUAL  CAPITAL  KELATEO  FLUHS 

91. 

c 

PVADJ 

PRESENT  VALUE  UF  CASH  FLUHS  AOJ  FOR  PRE-CUMPL  EXP 

92. 

c 

PVOLA 

PRESENT  VALUE  UF  OELAYEO  CASH  FLUHS 

93. 

c 

PVIN 

PRESEN1  VALUE  UP  INITIAL  CASH  FLUHS 

94. 

c 

PVUN 

PRESENT  VALUE  UP  0  t  N  CASH  FLUHS 

96. 

c 

PVPCE 

PRESENT  VALUE  UF  CASH  FLUHS  IN  ALL  CYCLES 

96. 

c 

PVPEN 

PRESENT  VALUE  OF  PENALTY 

99. 

c 

PVIPCfc 

PRESENT  VALUE  UP  CASH  FLUHS  IN  FIRST  CYCLE 

98. 

c 

Q 

EQUITY  FRACTION  UF  CAPIIAL  STRUCTURE 

99. 

c 

K 

INTEREST  NATE  FUR  PUST-CUHPL  SETTLEMENT 

100. 

c 

ROIV 

PREFERRED  STUCK  01V1UEN0  NATE 

101. 

c 

RDIV12 

MONTHLY  PREFERRED  STOCK  OIVIOEMU  KATE 

102. 

c 

RINT 

INTEREST  RATE  UN  OEBT 

103. 

c 

R1N712 

MUNIHLY  INTEREST  UN  DEBT 

104. 

c 

SAVING 

PRESENT  VALUE  UF  ECUNUH1C  SAVINGS  UF  DELAY 

106. 

c 

SEVILE 

PUSI-CUMPL1ANCE  SETTLEMENT  AMOUNT 

106. 

L 

T1TC 

INVESTMENT  TAX  CREOII  KAItUJ 

107. 

C 

T1R 

MARGINAL  1NCUME  TAX  KATE  IK) 

108. 

c 

ZOELAV 

/TOTAL  ADJUSTEO  TU  SETTLEMENT  DATE 

109. 

C 

Z TOTAL 

SUM  UP  /(J)  ADJUSTED  IU  COMPLIANCE  DATE 

110. 

c 

111. 

c 

OTHER  VARIABLES  BEGINNING  HlIH  Z  ARE  USEU  10  CONVERI 

112. 

c 

FROM 

INTEGER  IU  REAL 

113. 

c 

114. 

c 

116. 

c 

116. 

c 

HA  IN  PROGRAM 

117. 

c 

118. 

c 

119. 

1MPL1C11  REAL*8tA-H»U-/> 

120. 

c 

7 

121. 

DIMENS 1UN  U(6f 144 )  »0EPt360) 

122. 

01MENS1UN  PR1NI 360) tPRNUUf (3601 VPNEF (3601 

U00069U0 
00006000 
00006100 
00006200 
00006300 
00006400 
00006600 
00006600 
00006700 
00006800 
00006900 
00007000 
00007100 
00007200 
00007300 
00007400 
00007600 
00007600 
00007700 
00007800 
00007900 
00008000 
00008100 
00008300 
00008400 
00008600 
00008600 
00008  700 
00008800 
00008900 
00009000 
00009100 
00009200 
00009300 
00009400 
00009600 
00009600 
00009700 
00009800 
00009860 
00009900 
00009960 
00010000 
00010100 
00010200 
00010300 
00010400 
00010600 
00010600 
00010700 
00010800 
00010900 
00011000 
00011100 
00011200 
00011300 
00011400 
00011460 
00011600 
00011600 
00011700 
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123* 

0  (MENS  ION  PKP0Ult360).lNl(360l 

129. 

DIMENSION  UtLIAIlOO), 2(100) 

E25. 

DIMENSION  01VI360) 

126. 

01MENSIUN  At J60>.PKEtAP(360t.PK0NI360).Pl360l 

127. 

01 ME NS  ION  SCI 360) .SOI 360) .At (360) .AIM 360). PAID! 360) 

128* 

DIMENSION  PV01SI6 ) .OUAKl (360>.Y (360) 

129. 

DIMENSION  BUUKt  360)«OEPCUM( 360). INI 1(360) .MCFC360) 

130* 

DIMENSION  MLKI360) .MCFPI 360) .UNI 360) .PVHCF4360) 

131. 

t 

132. 

t 

133. 

INTEGER  OEPMt 1 .UKAP 10. UL UUP. UU  TV .UL1 M.OELt 23) 

139. 

INTEGER  OPKLAP.UPKUH.OPUSI .OU.OAIA 

135. 

REAL  II.1.11C.11 .MU.H1 2.M9 

136. 

REAL  1NI.M. 19 .LUMP.MONEM .MOULD. TlULD 

137. 

REAL  El.E9.M9.lAtl.lACIl.lNll.MCE.MCfP.MCK 

138. 

C 

"■  .  •. 

139. 

C 

190. 

C  DA! A  INPUI 

191. 

t 

192. 

C 

193. 

100 

OLUUP-1 

199. 

KN«6 

195. 

KR*5 

196. 

90 

MR  1  IE  (KM.  *79  00) 

197. 

MR) IE (KM. 7901) 

198. 

NR 1 IE ( KM. 7902) 

199. 

7900 

FORMAT I5A>*  1.  IS  IMIS  AN  INlflAL  PENAL  IV  CALCULAl ION*) 

150. 

7901  . 

FUKMATI9A.  *UR  A  PU SI “COMPLIANCE  SEI ILEHENl  CALCULATION?*  I 

151. 

7902 

FORMAT |9A . *0*1811 1AL.  1=PUSI “CUMPL lANCt  S • .19) 

152. 

KEAOIKK.* IOPUSI 

153. 

IFIOPU ST) 99 .99.80 

159. 

80 

MRITEIKM. 7910) 

155. 

MRI1EIRM.7911) 

156. 

7910 

FORMAT  ISA  ••HEMS  9  ANO  5  SHOULD  SPUN  AMOUNTS  ACTUALLY*) 

157. 

7911 

FORMAT  ISA.  *EAPENOtO* ) 

158. 

99 

GO  TU(93.3000).0LUUP 

159. 

C 

160. 

93 

MRITEIKM. 7922) 

161. 

7922 

FORMAT  ISA .*  2.  IS  IMIS  A  LIMITED  LIFE  FACILITY?  l*YES*. 

162. 

& 

•  0*N0  *.19 ) 

163. 

READ (KK.* )ULIM 

169. 

IF (DL1 M 196.96  »9S 

165. 

95 

MRITEIKM. 792S) 

166. 

MRITEIKM. 7926) 

167. 

7925 

FORMAT  ISA . *1 ItMS  9  ANO  S  SHOULD  SHUM  COSTS  FOR  THE*) 

168. 

7926 

FORMAT  ISA  .•REPLACEMENT  PAC1L1IV*) 

169. 

96 

GO  TOI 97. 3000 1. OL UUP 

110. 

C 

171. 

97 

MRITEIKM. 7S3SI 

172. 

7535 

FURMA T ISA .*  3.  PEKCEN 1  AGE  FINANCED  BY  INDUSTRIAL  OEVELUP* 

173. 

C 

•MENI  8UNUS**.F6.2) 

179. 

REA0(KK»*)F1UB 

175. 

F 108 «F 108/100. 

176. 

GO  TOI 101 .3000) .OLOUP 

177. 

C 

178. 

101 

00IV*1 

179. 

DATA*0 

180. 

R*0  • 

181. 

9000 

FORMAT IF20.S I 

.182* 

9001 

FORMAT (1201 

183. 

9002 

FORMAT (IS .SF10.2) 

00011800 
00011900 
00012000 
00012100 
00012200 
00012300 
00012900 
00012925 
00012500 
00012600 
00012800 
00012900 
00013000 
00013100 
00013200 
00013300 
00013900 
00013500 
00013600 
00013700 
00013800 
00013900 
00019000 
00019100 
00019200 
00019300 
00019900 
00019500 
00019600 
00019700 
00019800 
00019900 
I  00015000 
00015100 
00015200 
00015300 
00015900 
00015500 
00015600 
00015700 
00015800 
00015900 
00016000 
00016100 
00016200 
00016300 
00016900 
00016500 
00016600 
00016100 
00016800 
00016900 
00017000 
00017100 
00017200 
00017900 
00017500 
00017600 
00017700 
00017800 
00017900 
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184. 

6000 

FORHAT (10XT 

00018000 

IB  6. 

v  110 

MKllfct KM .40061 

00018100 

1B6  • 

4006 

FORMAT  t6X  ,2VH  4.  MUNTHb  OUI  UF  CUMHL I ANLfc* ,  14  ) 

00018200 

IB/. 

RUD(KKt*H. 

00018300 

IBB. 

OU  4003  J*1,L 

00018400 

1BV. 

PKfcCAP 1 J)*0. 

00018600 

1VO. 

4  003 

pkomi  ji»o. 

00018600 

1V1. 

MRI It  I KM .40 101 

00018700 

1V2. 

MR  I Ik ( KM* 4011 ) 

•  00018800 

1V3  • 

4010 

FUR  HA  T  (6X  .  *HUN  HANY  MUNTMb  HAVfc  PKfcLUHPLl  AMCE  CAPITAL  Uft'l 

00018900 

1V4. 

4011 

FURHAI (6A • •PKfcLUHPLi ANLfc  (JAM  tXPkNUl TUKtbY *1 

00019000 

1V6. 

KfcADtKK.*  I1NUH 

0001 VI 00 

1V6  a 

IFtlNUH.Ll.DbU  IU  200 

00019160 

IV/. 

MRI Tfc( KM. V001 ) 

00019200 

IVB. 

V001 

FUKHAT I6X ••FUR  fcALH  HUNfH  UF  PKkCUHPLIANCk  CAPI IAL  UK  UAH* 

00019300 

IVV. 

A 

»/  »6X .  *kN  IkK  IHfc  NUHBkK  UF  IHk  HUNIH,  IHfc  CAPITAL  fcXPtNO*. 

00019400 

200. 

l 

• 1 TURE • ./ *6A . *ANU  IHk  UAH  fcXPtNbk  SkPAKAIkO  BY  CUMMAb.'l 

00019600 

201. 

HR1 Tfc (KM.6000) 

00019600 

202. 

11*0. 

000 IV 700 

/Vi. 

MRI  lktXM.4016) 

00019800 

104  . 

4016 

FORMAT |6X.*nUNIH»CAPl IAL.UAM*! 

00019900 

OU  133  J*l • 1NUH 

00020000 

*06. 

RfcAU (KK .* 1 J1 *X1 * Y 1 

00020100 

/U/. 

PRkCAPtJl |=X1 

00020200 

208. 

133 

PRUHt J1I*Y1 

00020300 

20V. 

100 

GU  TO  I210.3000I.ULUUP 

00020400 

210. 

no 

WRI Ik  t KN.4020) 

00020600 

211. 

1010 

FUKHAT (6X.34H  6.  INITIAL  HUNIHLV  U  A  H  fcXPfcNSE*.F10.2l 

00020600 

212. 

RfcAU  (KK»*IMONfcM 

00020700 

213. 

GU  TU  (220.3000 1 .ULUUP 

00021100 

111. 

no 

NKITfcl KM .40301 

00021 /OO 

/D. 

1030 

FUKHAT (6X.31H  6.  INVkbIHtNl  1AX  CRfcOll  KAlk*»F6.2l 

00021800 

216. 

RfcAU (KK .6 1 1 1 )C 

00021900 

21#. 

IF  f T11L-1 .1223. 227.221 

00022000 

218. 

113 

IFIT1TCI22/.22/.224 

00022100 

/IV. 

111 

0ATA*1 

00022200 

220. 

in 

TITC*T 1IC/100. 

00022300 

221. 

GU  TO  (230.3000 I.OLUUP 

00022400 

III. 

130 

MKlTfclKM. 40401 

00022600 

113. 

4040 

FUKHAT I6X.20H  1.  iNCUHk  IAX  KAIk*.F6.2l 

00022600 

111. 

RfcAD(KK.*)llK 

00022700 

lit. 

IFITIR-1. 1233.23/ .23# 

00022800 

lit. 

233 

IF t  TTK123/.23/.234 

00022900 

lit. 

234 

0ATA*1  ' 

00023000 

lib. 

237 

TTR-TTK/100. 

00023100 

111. 

GU  TU  (240.30001 .ULUUP 

00023200 

130. 

240 

MKlTfclKM .40601 

00023300 

13 1. 

4060 

FUKHAT I6X  »2BH  8.  FUKfcL AST  1NFLAI1UN  KAlk*.F6. 2) 

00023400 

131. 

RfcAOCKK.*)! 

00023600 

133. 

IF( 1*1 • 1243 .247 .24  7 

00023600 

234. 

243 

IF( II24/.24/.244 

00023700 

13 6. 

244 

DA1A*1 

00023600 

13b. 

24  7 

1*1/100. 

00023900 

131 . 

■  ><>o 

I1*(1.*1>**(1./12.>-1. 

00024000 

13b. 

GO  TO  (260.30001. ULUUP 

00024100 

131. 

260 

MK1 lfc 1 KM .4060 ) 

00024200 

1 40. 

4060 

FUKHAT (6X.1BH  V.  UlbLUUNI  KAIk*.F6.2l 

00024300 

241. 

RtADIKK.*  Ik 

00024400 

242. 

IFlfc-l  .1263.266.266 

00024600 

113. 

263 

IF(fc 1266.266.264 

00024600 

111. 

264 

DA1A*1 

00024700 
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246. 

266 

t*b/100. 

00024600 

266 

IMfc-1  1266.266.26V 

00026000 

*4#. 

266 

MKI It ( KM. 40661 4 

00026100 

248. 

4066 

FUKMA1 ( *  DISCOUNT  KA It  NU!  CKtAltK  1HAN  1NFLAF IUN  RAIt . * , 

00026102 

24V. 

& 

/,*  ONLY  IHt  U  t  M  LUMPUNtNI  UF  IHt  PtNALTV  MILL  66*. 

00026106 

260. 

& 

*  LALCULA ItU*  * ./ .*  IHt  01SCUUNI  MAIL  IS  Stl  tUUAL  IU*, 

00026110 

261. 

t 

•  IHt  INFLA1IUN  KAIt .*) 

00026116 

262. 

t*l 

00026300 

263. 

26  V 

GU  IU  (260.3000 I.ULUUP 

00026310 

264. 

260 

MKI It  I  KM .40 /0» 

00026400 

40/0 

FOKHAI (6X.16H10.  iNItKtSI  KAIt*»F6.2l 

00026600 

266. 

"fV; 

KtA0(KK.4 IKINI 

00026600 

^?« 

1F(RIN 1-1 .1263.26  7.26/ 

00026700 

266. 

■  *•! 

263 

IM  MINI  126/ .267  .264 

00026600 

26  V. 

264 

0A1A*1 

00026V00 

260. 

:-4“- 

267 

R1NI*K  lNl/100.  4. 

00026000 

261. 

GU  IU  (270.3000 I.OLUUP 

00026100 

262. 

210 

MKI It (KM .40601 

00026200 

2  63. 

4060 

FUKMAI  (6A.34H11.  PKtFtKKtO  MUCK  UlVlUtNO  KATt*»F6.2l 

00026300 

264. 

RtADIKK .4  )K01V 

00026400 

266. 

IF(RU1 V*1 .12 73.2/ 7.2/7 

00026600 

266. 

2/3 

lFlKUl V)2  77.2  77 .2 74 

00026600 

267. 

C  * 

2/4 

0A1A*1  ^ 

KOI V*KU1 V/100. 

00026700 

268  . 

2/7 

00026600 

26  V. 

"'u» 

GU  IU  (300,3000 I.ULUUP 

00026900 

2/0. 

300 

HKi It ( KM .40 VO 1 

0002/000 

271. 

40V0 

FORMAT (6X.31H12.  tOUHY  SHAKt  UF  lNVtS1MtNI*.F6.2> 

0002  7100 

212. 

RtAO(KK  .«  |0 

000  2  7200 

2/3. 

• 

IM  0-1.1303 .30  7 ,30  7 

00027300 

274. 

303 

1F(Q 1307.30 7,304 

00027400 

216. 

304 

0A1A-1 

00027600 

2/6. 

rV;. 

307 

0*0/100 

00021600 

2/7. 

GU  VU  (260,3000 I.ULUUP 

00027700 

2  78. 

4  f 

260 

MR lit (KM ,4 1001 

00027800 

2  TV. 

4100 

FUKMAY (6X .26H13.  PKtFtKKtO  STUCK  SHARt*.F6.2) 

0002/900 

260. 

RfcAOCKK.e  IF 

00026000 

261. 

IFIF'l. 1263.267 .26 7 

00028100 

262. 

263 

IMFI287.28  7,264 

00026200 

263. 

264 

0A1 A*1 

00026300 

264. 

F 

26  7 

F-F/100. 

00028400 

266. 

GO  10  (2V0.3000I.ULUUP 

00028600 

266. 

2V0 

MR I It (KM, 4 1101 

00028600 

267. 

4110 

FORMAT I6X.2VH14.  0661  SHAKt  UF  INVtSIMtNI* .F6.2I 

00028700 

266  • 

RtAOCKK  .6  16 

00028800 

26V. 

1F( 6*1 .1313,31 7,31 7 

00028900 

2  VO* 

313 

I  FI  6 13 17.  31 7.314 

00029000 

2  VI. 

ft' 

314 

OAIA-1 

00029100 

2V2  • 

317 

6*6/100. 

00029200 

2V3. 

GO  10  (324 ,3000 I.ULUUP 

00029300 

2V4. 

324 

1MOABS(Q«F«6*1.»*.OU6 1360,326  ,326 

00029400 

2VS. 

326 

MKI It (KM. 60001 

0002V600 

2V6. 

MKI It 1 KM, 46001 

00029600 

2VI. 

4600 

FURMA1 (6X ,*tOUl !Y+PKtFtKKtO+Ut6l  MOT  *  100,  IKY  AGAIN*) 

0002V 7 00 

2V6. 

GU  TU  300 

0002V800 

2W. 

360 

MKI It (KM .41 30 7  N 

00029900 

300. 

4130 

FUKMAI (6X,22H16*  OtPKtClAlIUN  LlFt*,14) 

00030000 

301. 

RtADIKK,* IN06P 

00030100 

302. 

GU  IU  (320 ,3000 »,OLUUP 

00030200 

303. 

320 

MKI It (KM ,4140) 

00030300 

304. 

4140 

FORMAT (6X,)6N16.  UStFUL  LlFt*»l4l 

00030400 

306. 

KbAUIKK,* INUSt 

00030600 
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50247 


306. 

IFINUSE.GE.NUEPTCU  IU  ***1 

00030V0V 

30#. 

MK1 IE(b»* 1*4 1 

00030V 10 

30b  a 

*1*4 

FORMAT t •  fcKKUK : UEPKEC 1ABLE  L  1FE  CAHNUI  bt  GREATER  THAN*  . 

00030V IV 

30V. 

& 

•  USEFUL  LIFE.*) 

00030V40 

310. 

GO  1U  3V0 

00030V4V 

311. 

***1 

GO  fU  I 34 1 *3000 ) .OLUUP 

000 30b 00 

311. 

341 

IF10PUSI  1360*360.344 

00030100 

313. 

3b0 

WRl TE (KM. fbOl 1 

00030800 

31*. 

UK I  lb  1  AM. fbOZI 

00030V0O 

31V. 

MK1 TE(AM. Ib03) 

00031000 

316. 

/bOl 

FUR MAI  ( VX  ( *1  /  •  HUM  HANV  HUNIMS  AMfcK  (ME  FIRST  DAY  Uf-*l 

00031100 

31/. 

/bOZ 

FUKHAT(VX  ,*NUNCUHPL1ANCE  MILL  IHt  1N111AL  PENALTY  *1 

00031200 

31b. 

lb  03 

FURMATIVX. ‘PAYMENT  BE  MA0E?*.1*> 

00031300 

31V. 

KEA0(RR.»)LUPP 

00031*00 

310  • 

GO  10 1 VO*  0  *3000 ) » OLUOP 

00031V00 

341  • 

vo*o 

MK1 Ibt AM. /VbO) 

00031800 

344. 

MR1 TE (KM. IVbl) 

00031  TOO 

343. 

/VbO 

FOR HA 1 l VX . *lb.  UO  YOU  NISH  1U  SEt  A  LUMP  SUN*) 

00031800 

34*. 

/Vbl 

FORMA!  (VX  «  *SET  lLbHbNl  7  1  *YES.O*NU  *  *,F*  .0) 

00031900 

34V. 

REAUlKRt*  IULUHP 

00032000 

34b. 

IFI0LUHPj3b#«3b#»b3b0 

00034100 

34/. 

63b0 

MR  1  IE  C  KM  a  ?V /V) 

00034300 

34b. 

MR  1Tb (AM. )V /b) 

00032800 

34  V. 

NR1  l£(KMt  IV?/) 

00032700 

330. 

#v/v 

FORMAT (VX  »*1V.  HOM  MANY  MUNIHS  AFItR  IHE  F1KSI  OAV  OF*) 

00034800 

331. 

/Vlb 

FURMAf IVX . *NUNCUMPLI ANCE  MILL  IHb  LUMP  SUM*) 

00034V00 

334. 

lb  II 

FORMA!  (VX  ••SET  lLbHbNl  Bb  MA0E/*»1*) 

00033000 

333. 

RbAOtRK.* IHUS 

00033100 

33*. 

GO  TO  13b #.3000). ULOOP 

00033200 

33V. 

344 

MR1 lb(RM.*)VO) 

00033300 

33b. 

*1V0 

FORMA! (VX .*40.  HOM  MANY  PbNALIV  P AYMbN 1 V  MERE  MA0E?*.1*I 

00033*00 

331. 

REAUIKK.* INPP 

C0033V00 

33b. 

00  *12  J*I.1U0 

00033600 

33V. 

*14 

PA10( J )*0 • 

00033700 

3*0. 

IF(NPP )*lb.*lb»*ll 

00033800 

3*1. 

*11 

00  *1V  J* 1 .NPP 

000  33V  00 

3*4. 

UK  1 IEI AM.  )*40i  J 

0003*000 

3*3. 

1*40 

FORMAT (VX . *40.  PAYMENI  NUMBER* .13.*!  ENIEK  MONTH • AMOUNT • ) 

0003*100 

3**. 

- 

RbAO(AK.«  INV.PYMI 

0003*200 

3*V. 

1F( J-l )*1 3.A13.A1V 

0003*300 

3*b. 

*13 

L0PP*NV-1 

0003**00 

3*1. 

*1V 

PA10<NV)*PYM| 

U003*V00 

3*b  • 

*  1  b 

GO  10  (*1 #»3000|.0L0UP 

0003*800 

3*V. 

*1/ 

HR I IbIKM »  #* IV ) 

0003*700 

3  VO. 

7*iv 

FORMAT (VX. *41.  TREASURY  INTEREST  KATE** .Fb .2 ) 

.  000  3*bOO 

3V1  • 

KEA0(KR.*|K 

0003*900 

3V4  • 

IF(K-l.)*03.*0/.*0# 

0003V00U 

3V3  • 

*03 

1F(R)*U?,*U?,*U* 

0003V 100 

3  V*  . 

*0* 

0AIA*1 

0003V200 

3VV  . 

*0/ 

RsR/100. 

0003V300 

3Vb  • 

GO  10  (VO #0.3000) .ULOOP 

0003V* 00 

3V». 

V0I0 

MR 1  IE ( AN . bOOO ) 

0003V*10 

3Vb  • 

MK1 lb (AM. I#VV) 

0003V* 40 

3VV. 

l#VV 

FORMAT (VX ."44.  MONTHS  FROM  COMPLIANCE  UNflL  SETTLEMENT**) 

0003V*30 

3bO. 

REAOTAK.*  )00 

0003V**0 

3bl. 

GO  10 ( 3b# .3000) .ULUUP 

0003V*V0 

3b4  • 

3b# 

lFIULlM)*40.*20.3bV 

OOOSVVOO 

3b3. 

3bV 

UR1 TEf KM. 7**0) 

0003V600 

3b*. 

MR I lElAM. #**1 ) 

0003V  #00 

3bV  • 

#**0 

FORMA  1 (VX » *43.  CAPITAL  COS!  MH1CH  MUOLO  HAVE  *. 

0003V800 

3bb  • 

C 

•BEEN  INCURRED*) 

0003V900 
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36  /• 

/441 

FUKMA  f I6X . *  IU  BKINb  tXISIlNb  (1111111  INTO*. 

00036000 

368. 

C 

•  CUMKL1 ANCt»,F10.2) 

00036100 

36V. 

Kb AO IKK #• 1 1 1UL0 

00036200 

3/0. 

3/6 

bU  IU  1306. 3000 1  .OLUUP 

00036300 

3/1. 

3(56 

HK1 Ifc ( KM.  444/1 

00036400 

3/2. 

NK1 Ifc ( KM.  44  46) 

00036600 

3/3. 

144  / 

FUN  HA  I I6X . *24 •  HUN1MLY  U  fc  M  CUbI  IU  KttP  tXISIlNb  FAC1L1  IT  *  1 

00036600 

314. 

/44  b 

FUKMAI (6X . •  IN  CUMPLI ANCfc »• ,F1 0.2  I 

00036100 

3/6. 

KfcAUIKK.#  IN  OULU 

00036000 

316. 

3bV 

bU  IU  (420.3000) .OLUUP 

00036900 

311. 

l 

00037000 

310. 

l 

00037100 

3 IV. 

C 

0003/200 

360. 

c 

UAIA  CHtCKS  ANO  INI 11 AL1 ZA 1 1UNS 

0003/300 

30 1. 

L 

000  3  7400 

3(51  • 

C 

00037600 

363. 

c 

. 

00037600 

3(54  a 

L 

CUMPUlfc  HUNIHLY  ANO  UUAK IfcKLY  fcUUlVALfcNI  VALUtS  UF 

0003/700 

366. 

C 

fc  ANO  1  FUN  USfc  LAVfcK  IN  iHfc  PKUbKAM. 

00037800 

366. 

420. 

fcl*ll.«fc|9«(l./12.|-l. 

00037900 

301. 

fc4*  11 •♦fc )#♦( *261“ la 

00038000 

300. 

' 

14*11. ♦1)*M.26I“1. 

00038100 

3(5V  • 

Kl*lla*K) (1./12.1-1. 

00038200 

3  VO  . 

KOI V12  *  11 •♦K1N1 1**1 1 ./ 12 • ) -l a 

00038230 

3VI. 

KINI12M1 •♦N1NI )**( la/12a)-la 

00038260 

3V2. 

t 

00038300 

3V3. 

lfcKKl«0 

00038310 

3V4  a 

IfcKK2*0 

00038312 

3V6. 

IfcRK3*0 

00038314 

3V6a 

1FI UPUSl.fcUal.ANU.NPP.tU .0) IfcKKi«l 

00038320 

3V  /  a 

1FI UPUSI afcUal • ANO .K.fcU.0.)IfcKK2*l 

000  38330 

3V6  a 

IF  1 0L1 N.Nfca 1 IbU  IU  6302 

00038340 

3VV  . 

IF I  1 lULO.fcO .0.. ANO. MOULD .fcO.O.lIfc  KK3= 1 

00038360 

400. 

6302 

lMltKKl.tU.DKKl  It  16.6303) 

00038366 

401. 

6303 

FUKHAI I •  fcNKUKS  NU  PfcNALIY  PAYHfcN  1  SI  VAK  1A8LI:  S20)*, 

00038360 

402. 

« 

/••  1NPU1  FUK  A  PUS 1 “CUM PL lANtfc  Sfc  t  ILfcNfcN  1 . •  ) 

00038366 

403. 

IF!  lkKK2.fcU.l)HKllfct6.6304) 

00038370 

404  • 

6304 

FUKMAT ( •  fcKKUK  S  1 Kfc ASUKY  INlfcKfcSI  KA It  I  VAN lABLfc  321)  *. 

000383 /6 

406  a 

& 

/.•  IS  ZfcKU  IN  A  PUS  I“CUMPL1  ANCfc  Sfc  I  (LfcMt  N 1  .*  ) 

00038380 

406  a 

IF! lfcKK3.fcUal)NKIlfct6.6306) 

00038386 

40  fa 

6306 

FUKMAI I •  fcKKUK 1  NU  CAP1IAL  UK  U  C  M  COS  IS! VAR  I AbLfcS* • 

000383 VO 

40(5. 

t 

•  23  fc  241 •»/» •  IU  BKlNb  fcXISIlNb  FAC1L1IY  INIU  *• 

000383V2 

40V  a 

fc 

♦CUMPL 1 ANCfc  UN  A  L1M1 IfcU  LIFfc  FAC 1L11 Y • *1 

000383V4 

410a 

lfcKK*l fcNK DltKK2*ltKK3 

00038396 

411. 

1FI  lfcKK.b  I.OlbU  IU  42 VV 

00038398 

411  a 

MO*Ml)NtW 

00038400 

413. 

IF(DABbt0*P*b“l.)“.U06)422.421.421 

00038600 

414. 

421 

MKllfct AN .46001 

00038600 

416. 

bU  IU  100 

00038700 

416. 

422 

CUNllNUt 

00038760 

411. 

11*0 

00039900 

41(5. 

DU  163  J*1.L 

00040000 

4lVa 

130 

!l*U«PKfcCAPW)/(l.«U 

00040100 

420  a 

163 

CUNllNUt 

00040200 

421. 

606V 

XI1)*0. 

00040300 

422. 

1F« 11)6060.6060.60/0 

00040400 

423. 

6060 

OU  6066  K  *1 »L 

00040600 

424. 

6066 

XIR)*1. 

00040600 

426. 

bU  IU  164 

00040/00 

426. 

60/0 

OU  60? f  K *2»L 

00040800 

42/. 

60/6 

X IK )*X  IK“1 1 ♦PKtCAPCX“l )/ 11 •♦!! )*«(K-1) 

00040900 

i 
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*28. 

6071 

CUNllNUk 

000*1000 

*29. 

IN)  60  78  K  =1  »L 

•000*1100 

*30. 

6078 

XI K  )SX IK )/ 1 1 

000*1200 

*31. 

C 

000*1300 

*32# 

t 

000*1*00 

*33. 

13* 

IM0L18)*32»*32»*30 

000*1300 

*3*. 

*30 

11*1  KILO/ (l.Ml)**L 

•  4  $  V 

000*1600 

*3*. 

HO*HOULO 

000*1700 

*36. 

*32 

CONI IN Ut 

000*1600 

*3/. 

**0 

IM  11-1000000.  I**3.*30.*30 

000*1900 

*38. 

**3 

IMHO>100000.l*73»*30t*30 

000*2000 

*39. 

*30 

11*11/1000. 

000*2100 

**0. 

001 7*2 

000*2200 

**1. 

80*80/1000. 

000*2300 

**2. 

00  *60  J*1»L 

000*2*00 

**3  . 

IM0P031 1*33,*33 

•  *3* 

000*2300 

***• 

*3* 

PA1UI J )*PAl 01 J 1/1000. 

000*2600 

**3. 

*33 

PKtCAPI J)*PKfcCAP( Jl/1000. 

000*2700 

**6  • 

*60 

PRU8IJ 1*PK08( JI/1000. 

000*2800 

**7. 

MM  1  Ik  t  KM  *6000 ) 

000*2900 

**8. 

MKIlklKM. 6000) 

000*3000 

**v. 

MKI IC 1  AM  #*6001 

000*3100 

*30. 

*600 

FUK8A1 13X  #*N01k 

1HA V  FIGURES  BCLUM 

ARk  IN 

IHOUSANOS* 1 

000*3200 

*31. 

*  73 

CUNllNUk 

000*3300 

*32. 

1MUAIAM3  7**37  .*33 

000*3*00 

*33. 

*33 

MKIfklKM#*3  70) 

000*3300 

*3*. 

MR1 fk |KM#*3  71 1 

000*3600 

*33. 

*3  70 

FORMAT (3X  *  *N0 It 

IHAI  A 1  LCAStl  UNt 

uf 

TOUR 

0A1A 

CN  IK  IkS *  1 

000*3700 

*36. 

*371 

HJK8AI  <3X#*HAS  A 

HkRLkNl AGk  VALUE 

UF 

Lk  33 

1  HAN 

ONfc  •  1 

000*3800 

*31. 

OA1A*0 

000*3900 

*38. 

*3# 

CUNUNUC 

000**000 

*39. 

2N0CP*N0CP 

000**300 

*60. 

00  *90  J* 1*360 

000**600 

*61. 

At! J)*0. 

000**610 

*62. 

A0( J)*0. 

000**620 

*63. 

0CP(J)*0. 

000**700 

*6*. 

!  - 

BOOK ( J)*0  • 

000*3000 

*63. 

0CPCU8 ( J) *0. 

000*3100 

*66. 

181 H Jl*0. 

,• 

000*3200 

*67. 

PRIN( J)*0 . 

000*3300 

*68. 

PKHOOI ( J) *0 . 

000*3*00 

*69. 

PRkM  J)*0  • 

000*3300 

*70. 

PRFUUT ( J) *0. 

000*3600 

*11. 

1MV ( J) *0. 

- 

000*3  700 

*72. 

8CMJI-0. 

000*3900 

*73. 

01V1J1-0. 

000*6000 

*7*. 

PtJ)*0. 

000*6200 

*73. 

OOAKK  Jl*0. 

000*6300 

*76. 

8CR ( J) *0. 

—  ' 

000*6310 

*77. 

RCkP ( J  1*0  • 

000*6320 

*78. 

081 J)*0. 

000*6330 

*  TV. 

PVU8N*0. 

000*6332 

*80. 

P¥PKU8=0. 

000*633* 

*81. 

*vo 

PV8CM  Jf*0. 

000*63*0 

*82. 

00  *91  K*1  #6 

000*6300 

*83. 

PV01SI R 1*0. 

000*6600 

*8*. 

00  *91  J*l»l** 

000*6700 

*83. 

*V1 

oik  * jy  *o. 

000*6800 

*86. 

00  *93  J* 1*100 

000*6810 

*87. 

0CL1AI Jl*0. 

000*6820 

*88. 

*V3 

201*0. 

000*6830 
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*89. 

C 

000*6900 

*90. 

C 

000*  7000 

*¥l. 

c 

. 

000*7*00 

*92. 

*V2 

UU  *V6  J* 1 *L 

000*  7600 

*93. 

PKbC API J|  sPKkCAPI J|/ t 1  .+  111 **J 

OOO*  7600 

*9*. 

*V6 

PKUNI JI«PKUM(Jl/(l.+ll)»*J 

000*7700 

*96. 

no>no/ti.+iii**L 

000*  7B00 

*96. 

OU  1*6  J«1,L 

000*  7B10 

*97. 

T<JI*PKOMI  Jl/lll.«fcll/(l.«U)|**J 

000*7020 

*98. 

PVPKUM*PYPKUM+YIJ1*I1.-11R) 

000*7830 

*99. 

1*6 

PVOHN*PVUMN«NO*(l.-lfK)/l(l«kll/l 1+I1II«*1JI 

000*  78*0 

600. 

t 

' 

000*7900 

601. 

c 

BEGIN  tUHPUllNb  PbNAL 1 Y 

000*8000 

>02. 

c 

000*8100 

603. 

L 

000*8200 

60*  . 

L 

tOUAIlUN  111  -  tUUIlY  lNYfcSlHbNI  i 

000*8300 

606. 

*VV 

tl-ll*0 

000*8*00 

60b. 

L 

, 

000*8600 

607. 

L 

fcOUAllUN  121  *  iNVfcSIHbNI  IAX  CKbOll 

000*8600 

608. 

I1C*II*1UC 

000*8700 

609. 

L 

000*8800 

610  • 

C 

ObPKbC I AY ION  CALL UL Ail UN S  PKUH  APPbNUlA  C 

000*8900 

*>11. 

C 

• 

000*9000 

612. 

01 6(1  AX *0. 

000*9100 

613. 

LOT 6*1 

000*9200 

61*. 

C 

000*9300 

616. 

t 

61KA1UH1  LINfc  UEPKbClAtlUN 

000*9*00 

*>16. 

KN0N*NUbP*12 

000*9*60 

611. 

600 

OU  660  J* 1 . KHUN 

000*9600 

MB. 

0(1  ,JI-1/ WN0bP«12.l 

000*9600 

61V. 

660 

PVUIM  1I*PV0  16(11 +011  ,J>/ 1  l.«b  11*9  J 

000*9700 

620. 

PY01SI 1 1*PVI)IS(  11*1  IK 

000*9760 

621. 

IP 1PV0I61 1 1 -Of  6 MAX 1600  ,600,660 

000*9800 

622. 

660 

oismax*pvoimi» 

000*9900 

623. 

L01S*1 

00060000 

62V  . 

c 

00060100 

626. 

c 

6UH  UP  YE  AK6  016116 

00060200 

62b. 

600 

ZNB*INUEP*I 2NUEP+1 1 /2 

00060300 

621. 

00  660  J*1 »NOEP 

00060*00 

62B  . 

00  661  X*l,12 

00060*60 

62  V. 

012,11  J-ll*12+ftll*UN0EP+l-Jf/UN6*12> 

00060600 

630. 

661 

PVUlS(2|«PVUt'>t2l+UI2,((J-ll*12+KI  J/(1.+Ell«*( 1 J-1I*12+KI 

00060600 

631. 

660 

CONTINUE 

00060660 

632. 

PV01SI 21*PY0I6I 21 *1 IK 

000606  76 

633. 

IP  1 P VO  IS  1 2 1  -01 SNAX I  TOO  ,  TOO  ,  6 60 

00060700 

63*. 

660 

OISNAX*PVO 16121 

00060800 

636. 

L0T6*2 

00060900 

636. 

c 

00061000 

631. 

c 

OOUBLb  UtCLlNlNG  BALANCE 

00061100 

63B. 

100 

IPINOfeP-l 1800,800,706 

00061200 

63V. 

106 

CUWUEP*0 

00061300 

6*0. 

00  760  J* 1 »NOtP 

00061*00 

6*1  . 

11*0. 

00061*60 

6*2. 

00  761  X* l ,12 

00061*76 

6*3. 

IP  IN0EP-2*J+2I  726,710,710 

00061600 

6**. 

no 

013,11 J-l I*12+K>|*<1-CUM0EPI*2/I1NUCP*121 

00061600 

6*6. 

PV0161 3l*PV0  16131  +0  13,1 1 J-1I*12+K  l)/l  1.  +tll**(IJ-l  l*12+KI 

00061700 

6*6. 

CO  TO  761 

00061800 

6*1. 

126 

013,1  1  J-l  l*l2+KII«ll-CUM0EPI/( (IN0EP-J+ 11*121 

00061900 

6¥B  • 

PV01'>(3l*PV01S(3l+U(3,lt  J-1)*12+KIJ/(1  .+tll**l  (J-11*12«K> 

00062000 

6*V  . 

»6  1 

11*11*013,1 (J-11*12+KI) 

00062060 
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66o. 

160 

LUHUkP*LUnUkP«U 

00062100 

»ii 

P  VO  I  SI  3)*PVU1SI3 I *11K 

00062160 

662. 

lF(PVOIS(3)-UlSHAX)bOO»bOOt  160 

00062200 

663. 

160 

UVSHAX*PV01S(3) 

00062300 

664. 

LDf  S*3 

00062400 

666. 

t 

00062600 

c 

KAPIO  AMUKI1/AI IUN 

00062600 

Wl. 

boo 

IFCNDfcP-16)  /V0./V6./V6 

'  00062100 

66b. 

IV  0 

FKAPI0*1 . 

00062800 

!)M. 

60  10  IVV  , 

00062900 

*>60. 

IV6 

FRAP 10*16 ./ZNUtP 

00063000 

661. 

IVV 

00  BIO  K*4.6 

00063100 

662  • 

OU  bOl  J= 1 »KHUN 

00063200 

663. 

OIK  *Jl *DC  K“3 »  J )  *  ( 1.-FKAP1D) 

00063300 

666. 

bOl 

PV01S(K)*PV01S(K)«D(K.J>/(l.*kl)«*J 

00063400 

666. 

00  806  J* 1  .60 

00063600 

666. 

OIKVJ>*0(K«J)*FKAP1U/60. 

00063600 

66 1. 

b06 

PVD 1S( Kf *PVD ISIKIMFK  API  0/60.1/1 1 •♦fcll 9*J 

00063/00 

668. 

PVD1S(K1*PVDIS(K 1*1  IK-11 IC*F10B/2. 

00063800 

66V. 

IMPVDISIKl-UTSHAXlblO.blO.bOb 

00063900 

6?0. 

bob 

0 VSMAX*PVU1 S(K  1 

00064000 

6/1  . 

LOIS*K 

00064100 

612. 

bio 

LUNIINUfc 

00064200 

6  13. 

IPfiOfS-3)VOO.VOO»820 

00064260 

616. 

'  820 

1 1C*II9I1 IC6(1 .“F 10B/2. 1 

000642/6 

616. 

c 

00064300 

616. 

t 

- 

00064400 

61/. 

c 

tOUAUON  (3!  -  1N1I1AL  CASH  FLUH 

00064410 

616. 

voo 

1NIK1  )*fcl-HC 

00064420 

61V. 

t 

— 

00064430 

680. 

c 

fettUA  11  UN  Ml  -  OkPKtClAf ION  IAX  SAVINGS 

00064600 

6b  1  • 

00  V60  J*1»KNUN 

00064600 

6b2. 

V60 

UtP(J)*ll«OtLUIS»Jl*l IK 

00064606 

6b3  • 

L 

00064610 

684  . 

c 

CALCULAlt  LUNULA  1 1 Vfc  OkPKtClAf IUN  KAfk 

00064620 

6b6  . 

DtPLUHC 11*0. 

00064630 

6b6  • 

OU  601  J* 2  «Kf1UN 

00064640 

6b  f  • 

601 

UtPLUN|J>*OkPLUMC J-l M0CL01S.J-1 1 

00064660 

6bb  • 

t 

00064666 

6BV. 

L 

fcQUA 1 ION  161  -  BUUX  VALUt 

00064660 

6  VO. 

00  602  J*1 »KNUN 

00064670 

6V1 . 

602 

BOUR ( J )*l l«(l.~DkPCUH(J)> 

00064680 

6V2. 

t 

00064800 

6V3. 

t 

kQUAllUN  (61  -  DtBI  SHAKt  OF  iNVkSIHkNI 

00064900 

6V4  a 

0B1SHK*! 1*B 

00066000 

6V6. 

L 

00066100 

6V6. 

t 

00066600 

6V  /. 

00  604  J* 1 » KHUN 

00066600 

6Vb  • 

t 

00066602 

6VV. 

L 

kQUAllUN  in  -  PK 1NL1PAL  KkPATNtNl 

00066606 

600." 

PK1N I J 1*0 (LOT S • J) 61 1 *B 

00066610 

601. 

L 

00066  700 

602. 

t 

kOU  All  UN  (HI  -  PRINCIPAL  UUfSIANUING 

00066800 

603. 

PKNUUltJJ =1 i*B*(l ,-OtPLUn( Jll 

00066000 

606. 

t 

00066020 

606. 

t 

kOUATlUN  (14)  -  PKkPtKKfcU  RtUfcHP 1 IUN 

00066040 

606. 

PKtF( J )*U (LO IS • J) 61 l*P 

00066060 

60/. 

t 

00066100 

60b. 

t 

kQUAllUN  (1/1  >  PKkFfcKKkO  UUISIANU1NG 

00066200 

60V. 

PKFOUT ( J) *1 16F*( 1 .“OtPLUHl J] ) 

00066300 

610. 

t 

00066400 
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611. 
611* 
614. 
614. 
616. 
616. 
61#. 
616. 
61V. 
6/0. 
6/1. 
6/Z  . 
6/3. 
6/4  . 
6/6. 
6/6. 
6/1. 
6/d. 
6/V. 
630. 
641. 
64/. 
644. 
644. 
646. 
646. 
6  4 /. 
646  • 
64V. 

640. 

641. 
64/. 
644. 
644. 
646. 
646. 
641. 
64b. 
64V. 
660. 
661. 
66/  • 
664  • 
664. 
666. 
666. 
66#. 
66b. 
66V. 
660. 
661. 
66/. 
664. 
664. 
666. 
666. 
661. 
66b. 
66V. 
6/0. 
6/1. 


I 

t 

L 

C 

l 

604 

l 

L 


606 

C 

t 

t 

l 

L 

L 


60/ 


606 

t 

C 


60V 


L 

C 

610 

t 

L 

C 

L 

C 

fc 


t 


fcUUAIlUN  ll/f  -  INlfcKfcSI  CHAKfct 

INI  IJ!*KlNll2*It«B*(l-llKJ«(l-UfcPCUH(J>l 

1 00  A 1 1  UN  (lb!  *  0  IV IDfcNOS  PAID 
0!V( J)*KUIVlZ«ll*F*(l-OfcPCUH(JI! 

fcUUAIlUN  (1V|  -  HUNIHLY  CAP11AL  KfcLAlfcU 
HCK(  JI*-0tP(  JHPK1NC  J!*1N1(  J!*PKtMJMUlV(  J) 

bOUAHUN  1/1!  -  U  £  N 
HUNUSfc  *NUSfc*lZ 
UU  606  J* 1  * MONO St 
UH(  J!*HU«(l.-llKI«tl.*lll**J 

CALCULATfc  THk  NUHBfcK  UP  CUHPLfclfc  CVCLfcS 
LPULL* 30/NUSfc 

CALCULATfc  I  Ht  NUHBfcK  UP  HUNIH6  IN  IHfc  LA61  PAR  UAL  CYCLfc 
LPAR1* (30-(NUSfc*LPULL 1)61/ 

CALCULATfc  IHfc  HUNIHLY  CASH  PLUHS  IN  ALL  THfc  FULL  CYCLfcS. 
UU  606  Klsl tLPULL 
UU  60/  J* 1 .HUNUSfc 

HCKIIK  1-1  !«HONUSt*J)*HCK(J!*(l  .♦!  l**(NUSfc*(M-l  !  1 
BUUK ( IK 1- 1  !*HUNUSfc4 J I *BUUK ( J )• ( 1. ♦ 1 |*« ( NUSb*(K l* 1 ) I 
PKPUUf  <(Kl-l!*HUNUSfc*J}*PRFUUTtJ)<Hl.*l  l«*|NUSfc*(Kl-l  J  I 
PKNUUI|(Kl-ll«HUNUSfc4JI«PKNUUT(J>*ll.4ll**(NUSfc*(Kl-ll! 
UfcPClKl-1 >«HONUSfc4J!*UtP(J!«(l.4I l**(NUSt*IKl-l!! 
PKfcP((Kl-ll*HUNUSfc4Jl=PKfcF(JI*(l  .4I l**(NUSt*(ftl-l  )! 
PKlNl(Kl-ll*HUNUSfc4JI=PKINCJl*(l  .4l!4*lNUSfc4Ul-l»l 
UHI  (Kl-ll*HONUSfc4J!«UH(JI*(l.4ll**(NUSt*(Kl-l!! 
lPIKl.fcQ.LFULL.ANO.LPAKT.fcQ.OlbU  IU  606 
lNll(Kl*HUNUSfc>*lNIl(l!*(l.4l/**(NUSfc*Al! 

CUN  I  INUfc 

CALCULATfc  CASH  PLUMS  IN  THfc  LAST  PARTIAL  CYCLE. 

UU  60V  Jsl.LPARI 

HCK(HUNUSk*LPULL4J!=MCK( J!*(1.41 !*»(NUSfc*LPULL ! 

BUUK (HUNU  Sfc*LPULL4J 1*BUUK( J 1*11 1 14* (NUSfc*LPULL ) 
PKPUU1(HUNUSfc*LPULL4J!*PRP0UT( J!*l 1 .« 1 1 «*(NUSfc«LPULL I 
PKNUUI (HUNUSt*LPULL4J l-PKNUUTl J !* I 1 .♦ 1 ! 4*(NUSfc*LPULL I 
UfcP (HUNUSfc*LPULL4  J ) *UfcPI J ) •( 1 .♦ 1 1 **(NUSfc*LFULL I 
PKfc  P (HUNUSfc 4LPULL 4 J ) *PKt  P ( J !♦ ( 1 . 4 1 »•♦ I NUSfc'LFULL 1 
PK1NIHUNU Sfc*LPULL4J I«PK1N ( J !•( 1 .♦ 1  !•* (NUSfc*LFULL I 
UH(HUNUSfc*LPULL*J>*UH(JI*(l.*l )**(NUSfc*LPULL! 

HCP ( 1 l*HCK( 1 l+UHl 1) 

UU  610  J*  Z.36U 

fcOUATlUN  /6  -  HUNIHLY  CASH  PLUM 
HCP  (0!  *HCK( J14UH(  J!41N1T(J! 

fcQUAUUN  / 7  -  PINAL  UtPKfcC  1A HUN  CASH  PLUM 
UfcPP IN  *1 1R4BUUK (360 ) -UfcP (460 ) 

fcOUATlUN  41  -  PINAL  PKfcPfcRRfcU  SIUCR  CASH  PLUM 
PKfcHN*PKPUUl  (4601-PKfcK  460! 

fcOUAIlUN  /V  -  PINAL  PRINCIPAL  CASH  PLUM 
PKNP 1N*PKNUU1 ( 460 1-PK 1 N( 460 ! 

PVPCfc*0. 


00066600 
00066600 
00066/00 
000 66b 00 
00066900 
0006/000 
0006/100 
0006 /ZOO 
00061/10 
0006/Z/0 
000672/6 
0006/240 
0006 //40 
0006/300 
0006 /A 00 
0006/600 
00067600 
0006/700 
0006/800 
00067900 
0006b000 
0006B100 
0006B/00 
0006B300 
00060310 
0006B320 
0006B440 
0006B440 
00060360 
00060360 
00060400 
00060600 
00060606 
00068610 
00U6B660 
00060600 
00060 100 
00060000 
00060010 
000600/0 
00060040 
00068040 
00060060 
00060060 
000609 00 
00060V10 
00069000 
0006V010 
0006V0/0 
0006V100 
0006V 110 
0006V1/0 
0006V/00 
0006V/ 10 
00069//0 
0006V300 
0006V410 
000694/0 
0006V4/6 
0006V360 
00069360 
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bii. 

t 

bOUAUUNS  (33  &  3%)  -  PRbSfcNI  VALUb  UP  HUNIHLY  CASH  PLUMS. 

00069310 

b!3. 

UU  611  J* 1*360 

00069%00 

PVMCM  J)=HtMJI/(l.*fcl)**J 

00069600 

bib. 

611 

PVPtb*PVPCk»PVHCP(JI 

000 696 00 

bib. 

PVPCb*PVPCbMNl  1(1) ♦(-UtPMN^PKNb  lN+PKfcPIN  1/(1  .♦b  11**360 

00069660 

bit. 

C 

00069660 

bits. 

L 

bUUAUUN  36  -  HUNIHLY  CASH  PLUMS  IN  iHt  OtLAYtD  CASfc. 

00069670 

619. 

UU  612  J=  1  »L 

00069 700 

680. 

612 

HCPP(J)*0. 

00069000 

btSl  . 

K*360-L 

00069860 

682. 

HLPP(LI*1N11(1)*(1.M1)*«L 

00069066 

603. 

UU  613  J* 1 »R 

00069900 

609. 

613 

ntPP(J«LI*ntPU)«(l.*ll)«*L 

00U600OU 

60S. 

IPlL.bU.LPARI  IHLPP (360)*HCFP(360)-  INI I  (  360-L )•(  1  .  +  11  |6*L 

00060060 

bbb. 

PVUtL-O. 

00060100 

bbl. 

UU  61%  J*1 .360 

00060200 

bbb. 

61% 

PVUfcL*PVUfcL+HCPP( JI/( l.+bl l**J 

00060300 

b»9. 

C 

00060310 

690. 

C 

bOUAIlUN  36  -  PINAL  CASH  PLUM  IN  iHb  UbLAYbO  CASfc. 

00060320 

691  • 

CPPP1N*(-1  IR90UUK  1 360-L  )+0fcP(36O-L  1 

00060900 

692  « 

L 

♦PKNUU 1 ( 360-L l-PK IN ( 360-L ) 

00060600 

693. 

t 

♦PKPUU 1( 36U-L 1-PKfcP ( 360-L 1 )♦ ( 1 •  + 1 1 J**L 

00060600 

694. 

C 

00060610 

696. 

L 

bOUAIlUN  31  -  PKbSbNV  VALUE:  UP  IHb  UbLAYbO  CASfc . 

00060620 

696. 

PVOfcL~PVUfcL+tPPPIN/(l .«fcl )*«360 

00060  >00 

691. 

C 

fcOUAHUN  30  -  SAVINGS  PKUH  OfcLAV 

00060110 

698. 

SAVING *PVPCfc-PVOfcL 

00060800 

699. 

C 

00060810 

#00. 

L 

00060910 

ioi. 

L 

fcQUA HUNS  (39  &  %0)  -  CALCULAI1UN  UP  LAP11AL  SAVINGS. 

00060920 

1 01. 

PVUN*0 • 

00060930 

IQS. 

UU  616  J-l.L 

00061000 

ton. 

616 

PVUH*PVOH ♦UMI Jl/I 1 •♦fcl )*%J 

00061100 

1 06. 

SAV  CAP  *SAV 1NG-PVUM 

00061200 

10b. 

1KPVPNUH  .G1  .PVUHN>PVPRUH*PVUHN 

00061300 

tot. 

AH*PVOH-PVPKOH 

00061900 

t  ob. 

L 

00062000 

1 09. 

t 

00062100 

#10. 

C 

00062200 

Ml. 

L 

00062300 

III. 

L 

CUNVfcK  1  SAVINGS  1NIU  A  HUNIHLY  PfcNAL 1 V 

00062900 

11 3. 

L 

00062600 

lit. 

UfcNUH*0. 

00062606 

1 16. 

UU  601 U  J*1.L 

00062610 

716. 

6010 

UfcNUH*UfcNUH+( (l.«U>/(l.+fcl) *•*( J-ll 

00062620 

111. 

C 

00062622 

lib. 

C 

bOUAIlUN  %%  -  ffRSl  IfcRH  IN  SfcKlfcS  UP  HUNIHLY  SAVINGS 

00062629 

#19. 

t 

fcOUlVALbNTS. 

00062626 

110. 

SI* SAV ING/UfcNUH 

00062630 

III. 

c 

00062632 

HI. 

C 

bOUAIlUN  %6  -  UIVlUb  SAVINGS  BblMbbN  CAP1IAL  AMO  0  &  H. 

00062639 

ns. 

bon 

SC(1>*  ISAVCAP/SAV1NG)«S1 

00062700 

nt. 

SUI 1>*(AH/SAV1NG)*S1 

00062900 

726. 

c 

■■■ 

00062910 

lib. 

L 

bOUAIlUN  9#  -  CALCULA Ifc  CAPITAL  ANU  U  L  H  SbRlfcS. 

00062920 

ui. 

6090 

UU  6U6U  K*I »L 

00063100 

no. 

St(K>*SC(l)*tl.«ll>**IK-l> 

00063200 

in. 

6060 

SU(K)*SU(1I«U.+U>**IK-1) 

00063300 

no. 

L 

00063900 

tsi. 

t 

bOUAUUNS  ( %0  L  99>  -  AUJUSIfcU  SAVINGS  bOUlVAL*fcNI 

00063600 

131. 

6000 

UU  6100  K*1  »L 

00063600 
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/33. 

IHt.Nfc.I  )AC(K)»(  1.-1UI  l«SC(X) 

00003/00 

AUIK )*SU(K ) 

00003BUO 

/33. 

1MAU(K)  10090  *0100*0100 

00003900 

#30  • 

0090 

AU(K)«0 

0000*000 

#37* 

0100 

CUNIlNUk 

0000*100 

#30. 

C 

0000*200 

/39. 

C 

kOUAUUN  (00V  -  PKkSkNT  VALUt  Of-  AUJUSlfcO  SERIES 

0000*300 

MU. 

PVAUJ*0. 

0000**00 

Ml. 

OU  0100  K*1 »L 

0000*300 

M#. 

0100 

PVAUJ*PVAUJ"(AC(K)"AU(K))/((l.«kll*«(K-ll) 

0000*600 

#43* 

c 

,  • 

0000*  too 

/**• 

t 

fcQUAI I UNO  (02)  l  (03)  -  PENALTY  PAYMfcNI  SERIES 

0000*800 

#00. 

UfcNUM*0. 

0000*900 

M6. 

OU  01/0  K*1 *L 

00003000 

#01. 

01  fO 

UfcNUM  =  UfcNUM«t  (l.«U)/(l.«kl)  )»«IK*1) 

00003100 

mb. 

Ptl)*PVAUJ/0tNUf1 

00003200 

/*v. 

UU  0*00  K*1.L 

00003300 

/3U. 

o*uo 

P(K)*P(1)«(1.*J1)«*(K-1) 

00003*00 

#01. 

C 

00003300 

/3*. 

l 

00003000 

#03. 

L 

PK1NI  UU1  1  HE  UkPKkCI Af IUN  HfcTHUD 

00003/00 

Ml. 

MK1 lk (KM. 0000) 

00003B00 

#00. 

NKl  Ik (KM. 0000) 

00003900 

#06  • 

GU  IU  (0210.0*10. 0**0  *0*20 .0*30 • 0*30 ) .LUl S 

00000000 

/Of. 

0*10 

NKl  lfc(KH»0*ll) 

00000100 

/OB. 

0*11 

PURMAl (3X . "SIKAIGHT  LiNt  »  SIANUARU  AMUR  1 1ZATIUN* ) 

00000200 

/  39. 

GU  1U  0**0 

00000300 

/OU. 

0*10 

NKl  Ik ( RH . 0*10 ) 

00000*00 

/01  • 

0*10 

PUKMA  1  (OX  .  *  SUM  Uk  YfcAKS  DIGITS.  SIANUAKU  AMUR 1 1 ZA HUN*  ) 

00000300 

/0*. 

GU  IU  02*0 

oooooooo 

/  63. 

0**0 

NK I Ik (KM .02 21 1 

00000700 

/0*. 

0**1 

HJKMAI (OX. "UUUBLk  DECLINING  BALANCE.  SlANUAKD  AMUR I IZAf IUN*  ) 

00000800 

/OO. 

GU  IU  02*0 

00000900 

/6t>. 

0**0 

MR I lk(KH.0220) 

0000 /ooo 

/Of. 

0**0 

PUKHAI (3X  .  "S1KA1GHI  'Ll Nk •  KAP1U  ANUKt 1Z At IUN*  ) 

00001100 

/OB. 

GU  IU  0**0 

0000 /200 

/09. 

0*30 

MK1  Ik ( KM .0*31 ) 

0000 7300 

//  0. 

0*31 

kUKMA 1 (OX . "SUM  Uk  YfcAKS  U1G1IS.  RAPID  AMUR  1 IZ A f IUN • ) 

00007*00 

/II. 

GU  IU  0**0 

0000/300 

///. 

0*30 

NKl Ik ( KM .0230 ) 

00007000 

/ 13. 

0*30 

PUKMA 1 (OX . "UUUBLk  UkCLlNlNG  BALANCk.  RAPID  AMOR  1 1 ZAI IUN") 

00007/00 

/M. 

0**0 

CUNIlNUk 

0000/800 

/1 0. 

C 

. 

0000 /900 

lib. 

l 

00008000 

rn. 

PVPfcN*0.0 

*  00008100 

lib. 

UU  0300  K  S1  »L 

00008*00 

/Z9. 

0300 

PVPfcN«PVPkN"P(K)/(l."fcl)**(X-l) 

00008300 

/BO. 

NKl lk (KM .0000) 

00008*00 

/Bl. 

C 

00008300 

78*. 

L  - 

00008000 

/Bi. 

C 

LUMPUIk  QUARIkKLY  PkNALTY  AHUUNIS  AND  PKlNl  THEM 

00008700 

IB*. 

030B 

ZL*L 

00008800 

/BO. 

10*0 

00008900 

/BO. 

NU* lUlNK  (ZL~«01)/3.)*1 

00009000 

nst. 

OU  0310  J*1.NU 

00009100 

fBB. 

0310 

Z0=Z0MI1."1* )/(l.«fc*))*«( J-l) 

00009200 

/89. 

UUAK  1 ( 1 ) *PVPkN/ZO 

00009300 

/VO. 

IPINU-i 10310 ,0310  .0312 

00009*00 

/VI  • 

0312 

UU  031*  J*2 .NO 

00009300 

HI. 

031* 

UUAK  1 1 3*  J-2  )*UUAK  1  (  3*  J“0  )•(  1  .♦  I*  I 

00009000 

/93. 

0310 

CUNIlNUk 

00009/00 

I 
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#94. 

L 

0006V600 

#96. 

t 

bALCUL Alb  BASE  FUK  LUMP  SUM  ShllLbHbNI 

0006 WOO 

#96. 

Sb1!Lb*0. 

000  #0000 

#v#. 

OU  6316  J*1,L 

00010100 

#98. 

631b 

Sbl lLb*Sbl ILb«QUAKIt J)/(l.«bll**( J-l I 

000  #0200 

#99. 

C 

000  #0300 

eou. 

IFILUPP)  #160. 1160  .631? 

000 70400 

aoi. 

631? 

OU  6336  JX1 .LOPP 

000  #0600 

802. 

- 

UUAKI(LUPP«1  >*UUAKI  (LUPP«1  )»t)UAK  1 1  Jl*  1 1  .♦bl  )**(LUPP- J*l  1 

000  #0600 

BU3. 

6336 

OUAKM  Jl*0. 

000 #0 #00 

ao4  • 

#160 

1H  UPU  SI  ) 7161.7161  *63  VO 

000  #0800 

aos. 

#161 

HK1 lb ( KM. 6000 ) 

MK 1  lb ( KM . #660 1 

000  #0900 

806  • 

00071000 

bO  #• 

#660 

FUKMAI I6X  .  *  MONTH  PAYMbNI • ) 

000  71100 

bub. 

OU  6343  Jxl»60 

00071200 

809.  / 

IFtOUAKlI  J)  16343.6343.6340 

. 

000  71300 

blO. 

6340 

HKlIbUM.  7606) J.UUARI(J) 

000  71400 

bit. 

6343 

bUNUNUb 

000  71600 

812. 

MK 1 Tb ( KM . 6000 1 

000  #1600 

bli. 

L 

000  71700 

on. 

C 

00071800 

bib. 

C 

000  71V0O 

bib. 

c 

00071910 

bW. 

c 

bUHPUfb  iHb  VALUb  OF  IHb  NUNbUMPL lANbb 

PENALTY  MUS 

00071920 

bib. 

c 

MONTHS  AFIbK  IHb  OATb  OF  NUNbUMPL 1 ANbb 

000  71930 

819. 

IFIObUMPI  #299. 7299.  #  1V6 

000  #2000 

820. 

7196 

Sbl ILb*Sbl ILb*( l.*bll**MDS 

000  72100 

82i. 

7199 

MKI  lb  (KM  .  7200) 

00072200 

82^. 

7200 

FUKMAI (6X . *lHb  VALUb  UF  THE  NUNbUMPL 1 ANbb 

PENALIYM 

00072300 

823. 

MKI  lb  (  KM.  7201  IMUS 

000  #2400 

824. 

#2  01 

FUMMAl C6A . "CUMPUI bU  AS  UP*. 14.*  MUNIHS 

AFIbK  IHb  UAlb* ) 

000 72600 

826. 

MK 1  lb IKN  » 1203 ) Sb  T  VLb 

000  72600 

826. 

#103 

FUKNAI <6X»*UF  NUNbUMPL I ANbb  IS  * «  28X.F 1 3.2) 

000  72700 

82  7. 

MKI lb (KM . 7206 ) 

000  72800 

828. 

#106 

FUKNAI (6)X|BH***s***») 

000  72900 

829. 

bU  IU  7299 

000  #3000 

830. 

t 

000 #3100 

bii . 

b 

00073200 

832. 

b 

LUMPUIb  PUSI-LUMPLJANbb  SbllLbMbNI 

000  73300 

833. 

b 

000  #3400 

834. 

b 

.  ;  *  : 

*■  ■ 

000  #3600 

836  • 

6  3  VO 

2lUlAL*0.0 

000  #3600 

b3b  . 

1IU1*UU*L 

000  #3660 

b3 1. 

6  3bb 

UU  6360  J«1.11UI 

000 #3/00 

8  38  • 

UbLlAt  Jlx  PA101 J)-QUAKM J) 

00073800 

839. 

nulAL*ZlU1AL*0bLIA(J) 

000  #3806 

840. 

1FI lUbLlA(JI«2IUlAL).bb.0.)bU  IU  6361 

000 #380# 

bHl  . 

210IAL X/1UI  AL*( l.+bl ) 

00073810 

b<»2  . 

bU  IU  6360 

000 #3812 

843. 

6361 

Z»UIAL*£IUlAL*tl.«Kl) 

00073814 

844. 

6360 

LUNllNUb 

000  #3860 

846. 

b 

000 #4100 

846. 

MKlIbtKM. 7680) 

000  #4200 

847. 

#bb  0 

FUKMAT ( IX . •MUNTH  PA  10  PtNALIY 

Utb 

bPA  UUb  FlKM* ) 

000  #4  300 

848. 

UU  6440  JM.100 

00074400 

849. 

#b=0 

000  #4600 

bbU. 

2F*0 

000 74600 

861  • 

lF(UUAKKJ)  16410.64 10 .6420 

000  74  #00 

862  . 

6410 

1F( PA1 Ot J 1)6440 .6440.6420 

000  #4800 

bb3  • 

6420 

lF(0bLIA(«J) 16460*6460 .6460 

00  0  74900 

864. 

6460 

£b*-0bLlA(JI 

000  #6000 
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000. 

GU  10  00  30 

000 70100 

or>t. 

0000 

ZF*  UtL  IA ( J) 

00070200 

00  30 

MKI  It (KM. 0002) J*PA1U( J) *QUAKI(  J) 

•  2b*2F 

000 70300 

bt>t) . 

0000 

CUNllNOb 

000  70000 

80V. 

l 

000 70010 

060. 

b 

tUUAIlUN  (00)  -  101 AL  SbllLbHbNI 

AS  UF  (Hb  OAlb 

UF  SbTILbNbNV 

000  70020 

061. 

/UtLAY *2101 AL 

000  70VOO 

DM. 

MKI It  I  KM*  6000 ) 

00070000 

003* 

1M  70k  LAY  10001*0001  *0000 

000 70100 

000* 

0061 

10b LAV  *•/ OtLAV 

000  70200 

000  • 

MK 1 1b  I RW  *  1 700  >2  Ob  LAV 

00070300 

000. 

7  700 

FUKHAI (0X*»St)tLtntNf  00b  tPA* • * 

F 10.2  I 

000  70000 

001. 

GU  10  00  70 

000  70000 

000. 

0000 

MK1 It (KM*  7 70 7)2 Ob  LAY 

00076600 

000. 

7707 

FUKMAI  I0A  *  *Sb  HLbHfcNT  00b  F1KN=» 

•F10.2) 

000  76700 

0/0. 

00  70 

CUNllNOb 

000  76800 

0/1. 

b 

000  70 VOO 

0 II.  - 

b 

. 

00077000 

073. 

b 

000  77100 

070  • 

b 

000  77200 

070. 

b 

LKb Alb  f Hb  OF! ION  1U  LHANGb  SUNb 

UF  IHb  VAKlABLbS 

000  77300 

070. 

b 

000  77000 

077. 

MK 1  lb ( RM *0000 ) 

000  7/000 

070. 

MK1 lbiRM.0000) 

000  77600 

07V. 

MKI lb (RM* 0000) 

00077700 

000. 

7/VV 

bOMtlNOb 

000  77800 

001. 

MKI  IbIRM*  7300) 

•  f  »  *  ■■  ’  ‘  - ' 

000  77900 

00/  • 

7300 

bOKHA I ( 0X  *  *NOM  MANY  VAK1 ABLtb  OU 

YOU  Ml  Ml  1U  LHANGb  •* 

000  78000 

003. 

b 

•?•» 

00078100 

000. 

KbAU(KK *• INLOOF 

000  78200 

000. 

1F1NL00F1VVWV*WWV*2700 

000  78300 

000. 

2  700 

IF ( NLUOP- VVV 128 00  *2  710  *2  71 0 

000  78000 

007. 

2710 

MKI lblRM.7000) 

000  78000 

000. 

MKI  Vb(RM*70Ol) 

00078010 

00V. 

MKI  lb  (  RM  *  7002  )0F0  SI 

00078010 

0VO. 

MKI  lb  (RM*7022)OL1N 

i  ■ 

000 78020 

0V1. 

IF 108* FI 080 100. 

000  78022 

8V2. 

MKI lb (KM*  703B)2F1OB 

000 78020 

0V3. 

MKI lb(RM*0OO0)L 

000 78030 

0V0. 

MKJ  IbIRM *7001) 

000  78000 

0V0. 

7001 

FOKNAI I0X*  *  FKbtOMFLl ANCb  tXPtNUi lUKtS *1 

000  78600 

0V0. 

MKI IbIRM *7002) 

000 18700 

0V7. 

7002 

FUKNAK0X  *•  MUNlH  CAF11AL  U 

(  H*  I 

000  78800 

0V0. 

OU  2710  J*1,L 

000  78900 

0VV. 

2 I *PKtCAP ( J ) ♦PKUH ( J ) 

000 78 VI 0 

VOO. 

1FI/1 12710*2  710 *2  710 

000  78V20 

voi  • 

2710 

ZC*PKbCAPIJ)*(l.«l]  )00J 

OOO/VOOO 

VO/. 

2H*PKUN|J)0| 1 11 )*«J 

000  7V100 

V03. 

MKI lb(RM*  7000) J .2 L* 2H 

000  7V20U 

VO0. 

2  710 

CUNllNOb 

000  79210 

VO0. 

7000 

FOKNAI (12X*12*F10.Z*F10.2) 

000  7V300 

VO0. 

1F(ULIN)2 723*2723*2718 

000  79000 

VO  7  • 

2710 

2H0*H0NtN 

000  79000 

VO0. 

GO  1U  2720 

000  7V600 

vov. 

2  723 

2M0*H0*( 1  1  )**L 

. 

000  TV 700 

VIV. 

2720 

MKI 1t(KW*0O2O)ZHO 

OOO  79800 

VII. 

211  VC3 100*1 1 1 L 

000  7 WOO 

VI/. 

MKI IbIRM *0030)2 11 IL 

00080000 

VI3. 

Z1lK*lOO.«1 IK 

00080100 

VI0  • 

MKI IbIRM *0000)2 I1K 

00080200 

V10. 

21*100.01 

00080300 

Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28, 1980  /  Rules  and  Regulations 


Vlt>. 

MKI  fklKM »40S0IZ1 

00000400 

VW. 

Zfc=100.*fc 

ooooosoo 

vie. 

MK1 fb  (  KM  »40b0 )Z b 

00000b OO 

V1V. 

ZKINI*100.*KINI 

OOObO 1 00 

920. 

MKI  It ( KM  *40/0)ZKINl 

00000000 

V21. 

ZKU1 V* 100.*KUIV 

ooooovoo 

V22. 

MKI  lb(KM*4000!ZKUlV 

00001000 

*Ui* 

20*100 .*Q 

OOOOllOO 

V£4. 

.. 

MKUb(KM*4090)ZQ 

00001200 

vzs. 

Zb=100.*b 

00001300 

vzo. 

MKI lk(KM*4100)Zb 

00001400 

v£  #• 

Zb* 100 .*0 

00001S00 

vze. 

MKI  fklKM»4110)ZB 

OOOOlbOO 

V£V. 

MKI  lk(KM*4130)N0kP 

00001700 

V30. 

- 

MKI Ik (KM  *4140)NUSb 

oooo la oo 

V31. 

IbtUPUSDVO  1S*907S*272S 

00001900 

V3£  • 

VO  IS 

MKI fk(KM* IbOll 

OOOOIVOS 

V33  • 

MKI Vk ( KM  *  7b02  ) 

00001910 

V34. 

MKI lk ( KM  *  7b03 1LUPP 

0000191b 

V3S. 

MKI  lb  t  KM  *  7S60  ) 

00001920 

V3b. 

MKI  »b IKM * 7S61 IULUMP 

0 000192b 

V37. 

lb IULUMP 1000 1 *0001* VO  lb 

00001 V30 

V3e. 

VOlb 

MKI lk( KM  *7S  IS) 

0000 1V3S 

V3V. 

MKI  Ik  (KM.  lb  lb  ) 

00001940 

V40. 

MKI Ik (KM*  7S7/IMUS 

0000194S 

V4i. 

OU  IU  0001 

OOOOIVSO 

V**. 

.  Ill) 

MKI tklKM*4190)NPP 

000019SS 

V43. 

MKllktKM*  7S24) 

00002000 

V44. 

IS24 

bUKMAI (SX  **  PkNALlY  PAYMkNIS'l 

00002100 

V4S. 

MKlIklKM*  IS2S1 

# 

00002200 

V4b. 

7S2S 

bOKMAl (SX  *  *  MON fH  PAYMbNl • ) 

00002300 

V*#. 

OU  £133  J*l»100 

00002400 

V4b. 

1MPAIU(J)I2  733*2 133 *£130 

„ 

00002S00 

V4V. 

if  130 

MKllktKM*  IS 0S)J*PAIU(  J> 

00002000 

vso. 

£133 

CUNllNUk 

00002100 

VS1  • 

ZK*K«100. 

00002000 

vs£. 

MKI  Ik (  KM  *  741SIZR 

> 

00002900 

«3. 

MKI IktKM.bOOO) 

00003000 

vs4. 

eooi 

lb (ULIMI2  I3S  *£ I3S  *0000 

00003100 

vss. 

eooo 

MKI Ik  C  KM* 14*0) 

00003200 

Vbb  • 

MKI lk(KM*  7441) 1IULU 

00003300 

vs  1  • 

MKI lb (KM  »b0001 

* 

00003400 

VM< 

MKI lk(KM*  #4411 

00003000 

vsv. 

MKlIklKM. 7440) MOULD 

00003000 

V60. 

273S 

OU  IU  12 VV 

00003100 

Vbl  . 

£000 

Ib(NLUUP.kU.VV) OU  IU  100 

.  .  —  •-  • 

00003000 

Vb£. 

MKlIklKM  * VO 101 

00003010 

Vb3. 

VOID 

bUKMAI ( *  bNIkK  A  Ll SI  Ub  VAKIABLbb  IU 

b t  LHANfcfcl)®, 

00003900 

Vb4  . 

t. 

/•'  SbPAKAIkU  BY  CUMMAS.*) 

00004000 

Vbb. 

KbAU(KK*«MUkL(  Jl  *J*1*NLUUPJ 

00004100 

Vbb  • 

0LUUP*2 

00004200 

Vbl. 

1F( IbKK.Ol.OlOU  IU  £020 

000042SO 

Vbtt  • 

200S 

UU  £00V  J*1 *L 

00004300 

VbV. 

PKktAP ( J> *PKfcLAP( J|*t  1 .♦ 11 |**J 

00004400 

v/u. 

£b09 

PKUMIJ  )*PK0MIJ)*(1.«11I**J 

C0O04SO0 

V/l. 

11*11*11. ♦III**L 

N  1  '  ; 

00004000 

v#2. 

MO*MO«tl.«U)**L  - 

00004  700 

V  #3  • 

£011 

IbtOUIV-l l£0£0*£0£0»£01£ 

00004000 

VI4. 

£01£ 

11*11*1000. 

00004900 

VIS. 

M0*MO*10OO. 

OOOOSOOO 

Vlb. 

UU  £01S  J= 1 *L 

OOOOSIOO 

50258  Federal  Register  /  Vol.  45,  No.  146  /  Monday,  July  28, 1980  /  Rules  and  Regulations 


*rr. 

IKltFUbl  >2014 .2014.2013 

0000*200 

*ro. 

<?B13 

PA 1 0 ( J  J -PA 1 0 ( J 1*1000* 

0000*300 

*r*. 

2014 

PKtCAPt J) *PKfclAP( J)«1000. 

0000*400 

*oo. 

201* 

PKUntJ lePKUH ( J) *1 000 • 

0000**00 

*01. 

0U1V«1 

0000*600 

2020 

IfcKK*0 

0000*6*0 

VtJjJ  . 

OU  *010  JLUUPal •NLUUP 

oooo*  ZOO 

*04. 

NVAK=UtLt JLUUP) 

0000*000 

*6*. 

fcU  lUt*0,*3,*/,  110,210,220,230,240,2*0.260,270,300. 

0000**00 

VBb. 

& 

200  ,2*0 , 3*0, 320.  360, *040, 6300  ,322, 4  If,  *0/0,36* ,38* )  »NV  AK 

00006000 

VB /. 

3000 

CUNllNOfc 

00006100 

*00. 

*020 

CONUNUt 

00006200 

*»*. 

UU  IU  420 

00006300 

**o. 

***** 

SIUP 

00006400 

**I  • 

two 

00006*00 

[FR  Doc.  80-21836  Filed  7-35-80;  8t45  am) 

BILLING  CODE  6560-0 1-C 


